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                Approved by: 
        ________________________        
         Lee Wright, Chairman 
        ________________________ 
        Date 
MINUTES – Pierce County Board of Adjustment Meeting 
October 28, 2010   
 
Members Present:  Lee Wright, Arby Linder, Kenneth Peterson, Ed Hanson & Mike 
Graham. 
Others Present:  Pete Hanson, Tom Krostag, Jim Kleinhans, & Carol Denninger. 
Chairperson, Lee Wright, called the Board of Adjustment meeting to order at 7:00 p.m. 
in the Pierce County Board Room, Ellsworth, Wisconsin. 
Next meeting dates:  December 16th, 2010 & January 13, 2011. 
 
Arby Linder made a motion to approve the minutes of 8-26-2010 Board of Adjustment 
meeting as presented.  Ken Peterson seconded the motion. 
 
(LW)  Lee Wright - We are here this evening to discuss and take action on a request for a 
public hearing to allow for a new 10’ X 14’ building by We energies on property owned 
by Northern Natural Gas located on the NW ¼ of the SE ¼ of Section 35, T25N, R18W, 
Town of Trenton, (N1835 US Highway 63), Hager City, WI., Pierce County, WI. 
 
(Lee Wright)  Before we actually get into the hearing itself it is appropriate that we give 
notice of the role of the board.  Anybody that is here this evening to speak on behalf of 
We Energies or is in the audience needs to sign in.  Has everyone signed in so far? 
 
Tom Krostag &  Pete Hanson (Yes) 
 
(LW)  The county board of adjustment is an appellate board required by state law in any 
municipality that has adopted a zoning ordinance.  The board does not have authority to 
amend or repeal any provision of the zoning ordinance.  Its authority is limited to appeals 
regarding interpretations of ordinance provisions, consideration of variances, and 
considerations of conditional use permits.  The board functions like a court.  Its purpose 
is to give a full and fair hearing to any person whose property interests are affected by 
these matters.  Its job is to apply the zoning ordinance and appropriate legal standards to 
the facts of each case.  The board meeting and public hearings are open to the public.  A 
taped recording is being made of the proceedings.  A decision of the board may be 
appealed by commencing an action in the circuit court for this county within 30 days 
after the date of filing of the decision in the office of the board.   Anyone wishing to 
speak can do so and they will be given adequate time.  Also anybody wishing to speak 
will have to be sworn in.  We also need to have you state your name and address for the 
record.  What is your name sir? 
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(TK)  My name is Tom Krostag.    
 
(Lee Wright)  I assume that you are representing We Energies? 
 
(TK)  Yes.  Tom Krostag 
 
(LW)  Tom, where do you live? 
 
(TK)  Plover, Wisconsin 
 
(LW)  Raise your right hand.  Do you promise to tell the truth, the whole truth and 
nothing but the truth under penalty of perjury?   
 
(TK)  I do.  We Energies need to upgrade the facilities at that location.  Those utilities 
were built in the 70’s and with customer growth and facility growth it is time to upgrade 
them.  We want to add new technology into them so we can bring it up to date.  Within 
the existing lot we don’t have enough room to meet the setback from the right-a-way.  To 
put it in the same spot it gets kind of tough to keep the pressure closed and keep the 
system operating where it should be.    We have requirements and we have a safety valve 
in the back that the building has to be so far from.   It is a Federal code and the building 
has to be a minimum of 25 feet or greater.  The lot is just not big enough and there is no 
room for us to expand with what the property owner adjacent to us and behind us with the 
big mound and the rock to the north of us.   That is why I am here tonight. 
 
(EH) Ed Hanson  - Did anyone try to buy more land? 
 
(TK)  The property next to us is a restaurant, tavern & hall.  They are in the process of 
trying to put a mound system in behind us and we really can’t go behind us.  We have the 
cliffs to the north of us and to go to the south, then we start intruding into his parking lot.   
 
(EH)  You haven’t approached them? 
 
(TK) I just know what is out there now.  I can’t see that as an option.   
 
(KP)  If it was not expanded, what would be your other option? 
 
(TK)  We would have to go back and discuss what we could do.   
 
 (KP) You would have to go to a sight somewhere else?   
 
(TK)  Our fuel comes off from Northern Natural Gas. The line is right there and the line    
goes right through the Bluffs and then their line heads kind of away from our system so 
that kind of makes it not very feasible.   
 
(AL) Arby Linder With the amount of land that you have got there, there is no way to 
adjust it around?  That is where it has to be? 
 
(TK)  Yes, because we can’t move it back because that is where the emergency valve is.  
The only place to go is forward because of the constrictions of the existing land.  
Northern Natural has there monitoring and regulation on one side and we have the other 
side to do our part.  This is our existing building here and Northern Natural has the one 
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behind us.  We want to be able to put the new building in front of this one.  The right-of-
way is just in front of the fence.  We will put the new building here and then this one will 
be gone.  Back here would be the emergency valve.   
 
(MG)  If that building were to be gone, would it be possible to go over that same foot 
print with your new building and stay back?     
 
(TK) That is the issue.  If you try and build on top of it and keep flowing pressures where 
they need to be into the system, because you are more or less almost identical, just figure 
regulators to allow more flow into the system, the quicker it goes.  It is just not very 
feasible right in the same foot print of that building.   
 
(AL)  How much are we giving up from what would be legal and what is not?   
 
(LW)  The setback is suppose to be 77 ft. and they are requesting that it be reduced down 
to 12 ft.. 
 
(TK)  I guess the current building doesn’t meet today’s setback.  The setback we do meet 
and will still meet is if the new building would be placed is the one from the center line, 
because of the right-of-way is so wide in this area.   
 
(EH)  What is the centerline setback? 
 
(LW)  I think we are fine to the center line, it is the 77 foot mark   I have a question for 
Jim.  In our section of the Pierce County Zoning Ordinance 240-27 (A) stating the 
required setback for all structures fronting on state highways shall be 110 feet from the 
centerline of the road or 77 from the edge of the right-of-way, or whatever is greater.  
Now in that requirement, is Pierce County Zoning more restrictive than state or federal?   
Does the state or federal have a setback?   
 
(JK)   No.  This is just our setback because we regulate buildings along the roads.   
 
(LW)  So they have no precedence in this case.  So, Pierce County zoning ordinance 
takes precedence.   
 
(JK)  Yes.   
 
(LW)  So we don’t have to worry about state or federal agencies? 
 
(JK)  No. 
 
(Ken Peterson)  How many customers would you say you cover?   
 
(TK)  To be honest I couldn’t even put a number on it.  I know we have Purina out there 
and we have quite a few residential.   
 
(KP)  So everything residential out there is served by gas? 
 
(TK)  This is the only station feeding that system out there. 
 
(AL)  So Jim they make that from the centerline setback?   
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(JK)  Yes.  If you look at this survey map it shows where the 110 foot setback is.   
 
(AL)  The way you read it Lee, is one or the other or which ever is greater 
 
(LW)   Here is the 77 foot setback which basically encompasses the entire fenced in area 
of that lot and here is the 12 foot right there.  This is the variance.  Where is the high 
pressure line in relation to this foot print? 
 
(TK)  It is on the north side of the station.  Northern Natural runs on the north side of our 
land. 
 
(LW)  So it is adjacent to this land? 
 
(TK)  I think some of it goes through the property.   
 
(LW)  It is not a spur line, it is the actual total line? 
 
(TK)  The main line goes through the property on the north side and then it was tapped 
into in the 70’s and brought gas to this site. 
 
(EH)  Do you have any diagram that shows where that main line is? 
 
(TK)  It is fairly close to the property.   
 
(Lee Wright)  So, it is not like a half mile away? 
 
(TK)  No. 
 
(LW) So as moving this to the west, we would be going potentially over that high 
pressure line? 
 
(TK)  The north would be towards the Bluffs.  West would be going in the back and that 
is where the adjacent property owner has plans to put his drain field.   
 
(EH)  Didn’t you say the line was north of the bluffs? 
 
(TK)  The existing high pressure line is north of the lot. 
 
(EH)  The existing high pressure line is here. 
 
(LW)  It shows that the line ends there, is that correct? 
 
(LW)  This only shows the northern route from it. 
 
(TK)  Yes, that could be north. 
 
(EH)  That shows highway 63.   
 
( LW )  Yes, but to the south where does this pressure go, does it follow along the bluff? 
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(TK)  It could.  I am not 100% sure because it is not our line. 
 
(LW)  It is unlikely that it goes underneath the Bluffs Bar and Restaurant and being                      
           that this is built up it almost has to follow along the bluffline. 
 
(TK)  I would think it would and where it goes from there I can’t tell you.   
 
(EH)  If you went west from here you are saying you can’t go west. 
 
(TK)  That is where the adjacent property owner is set to put his drain field right behind  
           our station. 
 
(MG)  Do we know how tight that is?   
 
(TK) They have it staked out pretty close to our lot. 
 
(EH)  Have you actually made an attempt to buy land from them and if he turns you                              
.          down, that wouldn’t of helped your situation. 
 
(TK)  The parking lot is right there and the further south I go the further I have to go back              
           because the right-of-way is that way and now I am encroaching on the parking lot. 
           I just did not see that as an option.   
 
(LW)  Jim, I have a question regarding the staff report in regards to your comments under  
           background.  There were some comments that improvements were allowed in 
           incidents provided the utility agreed to remove all construction, additions and  
           replacements erected after the adoption of the ordinance at their expense when  
           necessary for the improvement of the highway.  The way I read that if in 30 years  
           from now they wanted to put a 4 lane highway down that hill, would the county  
 or state be required to buy out this We Energies improvement or pay to remove it  
            or would We Energies be responsible? 
 
(JK)    Northern Natural Gas owns the property and they worked out the development of   

the sight back in 1970. They worked out something when they bought the lot.  
There was a zoning code in 1970 and they must of worked it out with the staff at 
the time in the event that the highway department or the state would widen out that 
road and they would be responsible for moving their improvements.  That 150 foot 
right-of-way is on this side of the road and it is also wide on the other side that 
would allow   them to build a 4 lane road through there without moving this 
facility. 

 
(LW)   So basically you don’t see a financial burden on the county or the state if there  
            was an expansion of that highway for the movement of this facility?  
 
(JK)   This has been talked about for widening that highway through Trenton Island into  
          Red Wing for some time.  I think that is why they have that wider right-of-way to 
          accommodate that expansion if they ever do the road improvement.   
 
(LW)    Would this be a future burden on the tax payer if it had to be moved at a later 
  date?     
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(JK)      I found that in the old zoning code.  I added it here if you were wondering how  
             this site was developed back then, because we didn’t have any records for our 
             property file, but they worked out something back in the 70’s when they created  
             this lot.   
 
(AL)     Do you own any other property anywhere near there? 
 
(TK)      No, to be honest, we don’t own this property.  We have an easement from  

Northern Natural Gas for our facilities on their land.  This is considered a gauge    
station and Northern Natural buys the land.  We obtain an easement to them for 
our facilities to down rate the gas to put it into our distribution systems.  There is  
some cases where we run high pressures from those stations to regulate the 
sights that are ours.  Anything we do we have to get permission from Northern  
Natural.  Also for these upgrades we have to go through them and let them know 
what we are doing and why we are doing it.   

   
(LW)    Do the board members have any questions?   
   
(AL)     I guess I would like to hear the staff report and the go from there. 
 
(LW)    Okay, no other questions?  Jim could you give us your staff report? 
 
 (JK)      This is a .18 acre parcel developed in 1970 when we did not have a 1 acre  
               minimum lot size, so it is a nonconforming lot.  The right-of-way is extremely  
               wide there as you can see from the survey map that was submitted.  The  
               compound is 50 ft. by 65 feet from the road centerline.  So they have 3,250 ft,  
               of area within the compound in order for them to run their valves and their     
               buildings.  The Public Service Commissioner is as Tom had mentioned has a  
    setback provision for their building to the valves which is sure something that  
               was done on the federal level for safety reasons.  In the staff report I talked  
               about utility facilities and there are some provisions in the zoning code to allow  
               for things, such as telephone poles, distribution lines within the road right-of- 
               way and electrical substations  and then the last one under that is utility facilities 
               are allowed where the structure or equipment is less than 1,000 square ft. and is  
               exempt from the permit requirements of this chapter.  The compound here is  
               3,200 square feet and the buildings are also 4 ft. above grade so this requires a  
               permit.  Tom did obtain a permit earlier this spring and realized they couldn’t  
               meet the setback from the right-of-way.  We talked about it and that is why he  
               is here tonight to get a variance.  In the zoning code it talks about  
               nonconforming lots.  If those lots are small, the Board of Adjustment has the  
               ability to approve a variance based on the standards for granting variances.  One  
               more thing I want to mention is that the adjacent lot for the Bluffs is working on   
               a holding tank for that restaurant, bar and assembly hall and the cost for  
               maintaining that are high.  The mound system was approved yesterday and the 
               contractors are going to pull a permit tomorrow and I think tomorrow I am  
               going to be inspecting it.  I mentioned that in a letter that was in the works and  
               they are limited on space what they have available for putting in the mound  

    
               system down there.  The supreme courts ruling for decisions, again we have to                                 

   think about that Snyder case and the term unnecessary burdensome. That the  
               provisions of the zoning code are a burden on the development of the property.                                 
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               There is one thing I just thought about when I was looking at this survey map 
               The pole building is closer to the right-of-way than the other existing building. 
                I was wondering if it would be possible to set the building between Northern 
                Natural Gas and the existing building.  The committee can grant a minimum 
                amount of relief and still  meet the intent of the ordinance.   That is something I  
                had not asked Tom about. Is there a separation distance between the two 
                buildings that would prevent you from locating it slightly further back? 
 
     (TK)   I don’t think there is room between the two buildings. 
 
     (EH)  Do you have to have this much ground space?  You can’t go up, go wider, go   
                narrower or go farther? 
 
     (TK)   Buildings come in certain sizes. 
 
     (EH)   I know, but we worked with enough and we know that if you try hard enough,  
               you can sometimes make a building work. If you have to have a certain floor  
               space and if you could go longer or narrower, you could maybe fit it in there.   
               That’s what you are saying, Jim? 
 
     (JK)    I’m just throwing that out as an idea for making it fit and maybe not getting so  
                close to the road right-of-way, but still within the compound. 
 
     (TK)    Our easement is only 25 foot wide.  I never thought about even considering  
                more of  an easement.  We are right at the edge of our easement.   
 
     (KP)   Are there a lot of pipes buried within this compound then?  I know there is  
                something on the south edge which is your safety valve. 
 
     (TK)   The main line goes into Northern Natural’s building.  There is a pipe that  
                comes out this way.  There safety valve goes into their building, then a pipe  
                comes out, goes into our safety building and then there is a pipe from the  
                safety valve into our existing building. That is where our regulation is  

    and then it comes out of the existing building and then we have a relief stack.  
    This is required in case the system gets over pressurized and gets over 59  
    pounds, it starts to blow off the excess pressure and then the gas goes out into 
    the right-of-way.   

 
      (KP)   This is coming in as 1,000 pounds? 
 
      (TK)   Yes, probably about a 1,000 pounds. 
 
      (AL)    With this new building, you say you are going to upgrade the facilities.  Is  
                  that going to make it cheaper for the people buying the gas because it is  
                  better?   
 
   (TK)      Is it going to make it cheaper? I can’t state anything on that.  It is going to  
                 make it safer in case there is an incident at the site.   
 
   (KP)      It would improve your liability then?   
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   (TK)      Without the upgrade the existing regulation we wouldn’t be able to handle it.     
      right now, it is at its peak  It could last a couple of years but if the growth  
      keeps going we have to do it now so we are ahead of the game. 

          
    (JK)        If this committee recalls, we just approved a variance for Ralston Purina to  
                   put in a dryer building and that is a huge, so they are going to be using more 
                   gas.   
 
     (EH)      This isn’t drawn to scale apparently. 
 
     (TK)       No it is not.  It looks like there is more space than there is.   
 
      (EH)       That is why I was saying could you go this way and still get the same 
                      number of square feet. 
 
       (TK)       If we go between them and if we have to make the building longer then we 
                      are heading back towards that valve. That is where the issue comes in  
                      because we have to be a minimum of 25 feet away from the valve. 
   
       (LW)      Basically right now we are asking for 65 feet of relief.  If we were to move  
                      that building back so the new building was not any closer to the road, we 
                      would be reducing that 65 feet by 14 feet we would still need 51 feet of  
                      relief.  So anyway you look at it, we are asking for a major relief.  I think 
                      we have to go back to the 3 standards for granting a variance that we have 
                      to deal with.  The existence of an unnecessary hardship, presence of a  
                      unique property limitations and the protection of the public interest.  Can  
                      we satisfy ourselves that all 3 of those conditions be met?   We do have  
                      unique property limitations here. 
 
        (AL)      I think it is a hardship where they don’t have room where the line comes in 
                      and they don’t have any more land.  That to me is a hardship.  If you could  
                      buy more land you wouldn’t be in a hardship, but then you only got so  
                      much land to place it on.  I also think it is in the public’s interest to create  
                      more capacity and improve safety.   
 
        (LW)     Just from the stand point of gas in our future basically is used for heat.  
                      Ralston Purina is using it to dry, but we use it to heat our house or to dry 
                      our clothes or to heat our water.  There probably is not much electrical 
                      generation.  There might be some back up generators, but wouldn’t that be 
                      about the primary uses for it? 
 
           (TK)    The majority of the customers are all residential.   
 
           (LW)    Are there any other questions?  We have heard the staff report, we have   
                        heard testimony. 
 
           (KP)      I believe we have met all 3 of the standards for the variance and I will  
                        move to approve the request for the variance. 
 
            (LW)    A motion has been made to approve the request for the variance.  Is there  
                      any discussion?  Is there a second? 



 9

 
             (AL)     I will second it. 
 
             (LW)    A motion has been made and seconded.  Is there any other discussion?   
                          All those in favor of the motion signify by saying aye.  Those apposed? 
                          Motion passes. 
 
               Motion was made by Ken Peterson and seconded by Arby Linder to adjourn the  
               meeting at 7: 34 p.m. 



 BOARD OF ADJUSTMENT COMMITTEE 
MEETING AGENDA 

Thursday, October 28, 2010 – 7:00 p.m. 
County Board Room, Pierce County Courthouse, 

414 W. Main St. Ellsworth, WI 54011 
 # Action Presenter 
1 Call to order Chair 
2 Next meeting dates:  Chair 
3 Approve minutes of the August 26, 2010 Board of Adjustment 

Committee Meeting. 
Chair 

4 Discuss take action on a request for a public hearing to allow for 
a new 10’ x 14’ building by We Energies on property owned by 
Northern Natural Gas located on the NW ¼ of the SE ¼ of 
Section 35, T25N, R18W, Town of Trenton, (N1835 US 
Highway 63), Hager City, WI., Pierce County, WI. 

         Jim 

5 Future agenda items and departmental update. Jim 
6 Adjourn Members 

Questions regarding this agenda may be made to the Department of Land Management at 715-273-6746. 
Upon reasonable notice, efforts will be made to accommodate the needs of individuals with disabilities 
requiring special accommodations for attendance at the meeting.  For additional information or to make a 
request, contact the Administrative Coordinator at 715-273-6851. 
A quorum of County Board supervisors may be present.                                    (10/28/10) 
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                Approved by: 
        ________________________        
         Lee Wright, Chairman 
        ________________________ 
        Date 
MINUTES – Pierce County Board of Adjustment Meeting 
August 26, 2010    
 
Members Present:  Lee Wright, Arby Linder, Kenneth Peterson, & Barry Barringer 
Others Present:  Jim Kleinhans, & Carol Denninger. 
Chairperson, Lee Wright, called the Board of Adjustment meeting to order at 7:00 p.m. 
in the Pierce County Board Room, Ellsworth, Wisconsin. 
Next meeting dates:  Sept. 30th, and Oct. 28th. 
 
(Lee Wright)  This is the 26th day of August, 2010 at 7:00 p.m. in the Pierce County 
Courthouse.  The first thing we should do is verify that our next meeting dates are 
correct.  I have September 30th and October 28th.  Jim, do we need to go any further out 
on that? 
 
(Jim Kleinhans)  No.  Not at this point we don’t. 
 
(Lee Wright)  The agenda item this evening is to review and approve the minutes of our 
last Board of Adjustment meeting on July 1, 2010.  Have we had an opportunity to 
review the minutes?  Are there any additions or corrections?   
 
(Ken Peterson) You have me down as making the second to the motion by Barry 
Barringer to uphold the recind order and I don’t believe I made that motion.   
 
(Lee Wright)  Okay.  So Ken Peterson says that he did not make the second motion.  I 
recall that it was Mike Graham that made the second motion.  Barry Barringer made the 
motion and Mike seconded it.  Does everybody agree with that? 
 
(Members) Yes. 
 
(Lee Wright)  Okay.  If that adjustment could be made to correct the minutes. 
 
(Jim Kleinhans)  I made a note on that and Carol has got that down also.  We will fix that 
correction. 
  
(Lee Wright)  Were there any other additions or corrections?  If not I would like to have a 
motion to approve the minutes of our July 1, 2010 meeting.   
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(Ken Peterson)  I move to approve the minutes as corrected.   
 
(Lee Wright)  Ken made a motion to approve the corrected minutes of our July 1, 2010 
BOA meeting.  Okay, is there a second? 
 
(Arby Linder)  I will second it. 
 
(Lee Wright)  Okay, Arby seconds the motion. 
 
(Lee Wright)  All those in favor of the motion signify by saying aye.  Motion approved.   
 
(Lee Wright)  I need a motion to adjourn. 
 
(Ken Peterson) made a motion to adjourn and Arby Linder seconded the motion.   
 
(Lee Wright)  The meeting is adjourned at 7:04.  Motion carried. 
 
(Lee Wright)  Are there any other agenda items this evening? 
 
(Jim Kleinhans)  That should take care of our business.   
 



 BOARD OF ADJUSTMENT COMMITTEE 
MEETING AGENDA 

Thursday, August 26th, 2010 – 7:00 p.m. 
County Board Room, Pierce County Courthouse, 

414 W. Main St. Ellsworth, WI 54011 
 # Action Presenter 
1 Call to order Chair 
2 Next meeting dates: Chair 
3 Approve minutes of the July 1st, 2010 Board of Adjustment 

Committee meeting. 
Members 

4 Future agenda items and departmental update. Kleinhans 
5 Adjourn Members 

Questions regarding this agenda may be made to the Department of Land Management at 715-273-6746. 
Upon reasonable notice, efforts will be made to accommodate the needs of individuals with disabilities 
requiring special accommodations for attendance at the meeting.  For additional information or to make a 
request, contact the Administrative Coordinator at 715-273-6851. 
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                Approved by: 
        ________________________        
         Lee Wright, Chairman 
        ________________________ 
        Date 
MINUTES – Pierce County Board of Adjustment Meeting 
July 1, 2010    
 
Members Present:  Lee Wright, Arby Linder, Kenneth Peterson, Mike Graham & Barry 
Barringer 
Others Present:  Jim Kleinhans, Carol Denninger, Delbert Johnson, Nancy Johnson, Nel 
Engeset, Wade Johnson & Sharon Bargrain. 
Chairperson, Lee Wright, called the Board of Adjustment meeting to order at 7:02 p.m. 
in the Pierce County Board Room, Ellsworth, Wisconsin. 
Approve Minutes: Mike Graham made the motion to approve the minutes of Aug. 20, 
2009 as written and Arby Linder second the motion.  All approved.  Motion carried. 
Next meeting dates:  Aug. 26th, Sept. 30th, and Oct. 28th. 
 
(LW)  Has everyone had an opportunity to sign in?  We are here this evening to discuss 
and take action on a request for a public hearing to consider an appeal of the zoning 
administrator’s decision to rescind a land use permit to Delbert Johnson, owner of 
property located on Gov. Lot 5, Section 3, T24N, R18W, Town of Trenton, Pierce 
County, WI.  Anyone wishing to speak in regards to the matters before us this evening 
will be given an opportunity to do so.  You will be required to state your name, address 
and be sworn in prior to addressing the board.  It is important that no one interrupts 
anyone during there testimony.  You will all be given an opportunity to give testimony or 
ask questions.   
 
Before we start this evening I would like to give everyone a little information of duties of 
the Board of Adjustment.  The Board of Adjustment for Pierce County is an appellate 
board required by state law and any municipality that has adopted a county ordinance.  
The board does not have the authority to amend or repeal provisions of the zoning 
ordinance.  Its authority is limited to appeals regarding the interpretations of the 
ordinance provisions, consideration of variances and considerations of conditional use 
permits.   The board functions like the court.  Its purpose is to give a full and fair hearing 
to any person whose property interest is affected by these matters.  Its job is to apply the 
ordinance and appropriate legal standards to the facts of each case.  The board meeting 
and public hearings are open to the public.  A taped recording is being made of tonight’s 
public hearing.  Any one wishing to give testimony or ask questions needs to step 
forward, state their name, address and be sworn in.  While that individual has the floor, I 
request nobody interjects any comments that would interfere with that person’s testimony 
or questions.  You will all be given ample opportunity to state your case and ask any 
questions and you should be able to do so without an interruption. A decision of the 
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board may be appealed by commencing an action in Circuit Court for this county within 
30 days after the date of the filing of the decision in the office of the board.   Jim has 
notification of this public hearing been published in the local newspaper? 
 
(JK)  Jim Kleinhans – Yes.  It was published the week of June 16th & June 23rd, in the 
Pierce County Herald.  Jim read the public hearing.    
 
(DJ)  Delbert Johnson came forward, stated his name and address and was sworn in by 
Chairman, Lee Wright. 
 
(DJ)  He filed a claim saying what I did wrong. Wouldn’t this be in his court?  I still 
don’t understand what he is doing.   
 
(LW)  Just for the record, when you say he, are you referring to Mr. Kleinhans? 
 
(DJ)  Yes. 
 
(LW)  Jim would you like to state the position regarding the land use permit that was 
issued to Mr. Johnson. 
 
(JK)  Yes.  I issued a land permit to Mr. Johnson this year to flood proof his existing 
residential development on Trenton Island. The property is in the flood plain so there are 
some regulations regarding residential development in the flood way and I put a stop 
work order on his property because I believe the permit was not being followed.   
 
(DJ)  To what degree now? 
 
(JK)  I feel you were not following the land use permit that I issued so I put a stop order 
on it.   
 
(DJ)  First of all I was looking at this sheet here & he has the ordinary high water mark 
here.  See where he has got that arrow there?  He has that wrong.  Am I right or am I 
wrong?   
 
(JK)  That is where we put the flag when working with the Department of Natural 
Resources.    
 
(DJ)  Where did it end up being after we got done with it? 
 
(JK) It was seventy five feet from the ordinary high water mark. 
 
(DJ)  I went down by the water here, so instead of being where these trees are it went 
down about 50 feet.  I challenge them on and we have to have the DNR, Dan Koich, from 
the State.  They come over to establish this high water mark, because the other one was 
wrong.  It has always been the high water mark & he was looking for a weed line.  Did 
you say the new law was a weed line?  If you look real hard where this pump house is, 
there is a driveway that goes down here and there is cement down there.  He had a blue 
flag right there & I said how can you do that it is all covered with sand?  Do you 
remember that? 
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(JK)  I remember that. 
 
(DJ)  We ended up with the high water mark is being wrong.  After we ended up with the 
guys from the DNR come over and I had Jim down to different places along the Island 
and he was looking for these weeds.  We went down to the camp ground and then we 
went over to the Back Channel.  The Back Channel and the Mississippi River are all the 
same river, so they are all equal.  He found his weed line at the Back Channel. I can’t 
remember if it was 9.3.  We went back and put the tripod up. The high water mark that he 
has there ended up way down over here about half way down to the water line.  Then he 
told me he can’t make a decision on that, he has to call the DNR again.  So that is when 
he called Dan and he came over again.  He didn’t have his tripod with so Dan said the 
Back Channel was too far away.  Then he said he would go along with what’s across the 
river. He took those guys down there and I stood on the water line and you can look up to 
here and it was right even with my 5 ½ and 6 feet.  If you went over by the other side of 
the river where he said it would be okay, he found his weed line.  I see he did have his 
stuff with him so he couldn’t do that when Dan was here so Jim and Emily came down 
the next day and Jim & I went and looked at the weed line and I had to put my boat and 
motor on and I took them across in my boat and he set the tripod up on the other lot.  So 
anyway Emily is reading it when he finally finds his weeds and he ends up with 10.3.  
That is quite a difference from the other one at the Back Channel.  Jim if you keep adding 
another foot on and you keep going like that you are going to be right up to the waterline 
like I told you it was in the first place,  Was I right or wrong? 
 
(JK)  It was a difficult sight to establish a ordinary high water mark. 
 
(DJ)  It did end up in the water line. 
 
(JK)  It ended up where we put it and that is where we measured your house from.   
 
(DJ)  Did I move my place back 8 feet for you? 
 
(JK)  You moved it back.  I don’t recall how many feet it was.   
 
(DJ)  I moved it back 8 feet if you look on the back of this sheet.  Okay, if you are 
looking straight at it you will see where it says power pole.  I got a pump house there.  If 
you look at that 12 & 10 that is door ways coming in there.  I told him I would move it 
back 8 feet. I can’t have that pump house in front of that door, because then it defeats the 
purpose of what Cedar Corporation did which I had to pay $2,500.00 for from those guys 
so the water can flow through that door and out the other door through the front.  So is 
that what we ended up doing Jim?  I moved it back and that is what we did, right Jim?   
 
(JK)  Yes, I couldn’t issue the permit with 75 feet or it would have come to this 
committee for a variance.   
 
(DJ)  What I am saying is when we established that water line that 75 feet that was over 
100 feet.  Where my place was sitting before was all right.  It was legal. I wouldn’t of 
even had to move it.   
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(JK)  For the expansion of your building, we had to verify that you were 75 feet from the 
ordinary high water mark to meet the expansion.  That is what the exercise was to 
determine where that ordinary high water mark was.   
 
(DJ)  What I am saying is the water mark was at the river so I was way far away from 
that.  I wouldn’t of even had to move the 8 feet, but I did, right? 
 
(JK)  I can’t agree with you on that Delbert.  We had to set up the ordinary high water 
mark to measure where your building was going to be with the extended deck.   
 
(DJ)  We didn’t use that blue flag here what you had here.  We come down the river and 
measured it didn’t we?   
 
(JK)  We measured where it was established across the river and we brought that 
elevation back to your property.  
 
(DJ)  That is what I am saying.  I was right where the water was, so it was like 50 feet 
from there.  The paper that I just gave you folks is was on January 9th, 2007, I came over 
here to start this stuff and try and get my permit.  What happened was I got a tax 
statement and they evaluated my land at $120,000.00.  I said how can that be, when they 
had the buyout and they could only give me $66,000.00, and we can’t do anything down 
there.  That is ridiculous.  Now they have almost doubled by land evaluation.  At that 
time they told me you can flood proof down there.  Nobody ever told us that before that 
we can flood proof down there.  Well, they said they changed the law. I would like to 
apply to raise the trailer.  Then in April, I went and talked to Andy Pichotta and they were 
really busy and they would get back to me next week and they never got back to me.  
Now it is July 31st and I never heard back anything.  This stuff just kept going on and on. 
Then in August, Brad called from the office and said they wanted to meet on August 21st.  
So then I met with Andy and Brad down at my trailer and explained what I had to do.  
They said they had to settle some old issues first so I had to pay $50.00 for another 
permit.  This is just kind of a log of what I went through the over the last 4 ½ years for 
this permit.  We got that all taken care of and then I talked to the concrete people.  Then 
we met in October and then we had to get this engineer thing.  Every time I went over 
there, there was a new wrinkle I had to go through.  If you are in a program like this and 
it has been done before you should have some kind of a line up.  Then I had to get a 
sanitary permit.  I talked to Tom Tyler and I thought he was one of the guys that did that 
stuff.  Well Tom and Jim were supposed to get together and you can see through all these 
dates nobody ever got anything done.  Finally I talked to Roger Nelson and he does that 
and I said maybe you can take care of that.  Roger got on it and got it done right away.  
Then I got my copies from Cedar Corporation.  Then I called Kirk Girdeen.  He is a 
plumber concrete guy that does basements.  I made an appointment with him to go over 
the plans so we can get this thing going.  It was April 18th of 2008, and I started this thing 
in January of 2007.  That is almost a year and 4 months and I still hadn’t gotten anything 
done.  Then Jim wanted to know about the utility pole meter marker.  I said if I raise it 
the meter is going to be up on top so that isn’t going to work.  I talked to Xcel and they 
said that would be no problem, so I guess that was okay.  Then I had to get a permit from 
the township.  I can’t do anything until I get a permit from the zoning people. We tried to 
get Galen and Jim and all these people together at one time and we never had a meeting 
to discuss this thing.  I don’t know how many times we tried to get together with Jim. 
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(JK)  I just know I showed up Delbert. 
 
(DJ) Yes, but all you guys were supposed to be there at the same time.  It never got done. 
I just kept a record of all this stuff I went through.  Now we are on the 5th page now and it 
just goes on and on of all I tried to do to get this thing.  Now you go all the way back to 
July of 2008 & I wasn’t getting anything done.  Now on page 6, I finally called Paul 
Barkla and I said what the heck is going on here because I can’t get anything done.  Paul 
said he would talk to Jim. That is when he started putting those blue flags all over.  This 
is in July now.  That is a year and 7 months.  Then I called Kitty Rhodes and Sheila 
Harsdorf.  I called Jim and left a voice message.  Then I had to go fill out this permit for 
the county for my sanitary stuff.  August 1st 2008 is when I took those guys over in my 
boat, see that on page 7.  That is they went around and did the blue flags there.  Finally 
on August 4th,  2008 I got my 1st permit to get this thing going.  That’s on page 8.  Then I 
got all my permits going.  Then Plummers came over and poured the walls around the 
18th, 19th 20th, right around that area and finally got that going.  Then in October we were 
having trouble with my Mom and ended up putting her in the rest home, so we had a lot 
of things going on.  If you look down on the bottom of the page on Nov. 10th, we ended 
up putting my Dad in the Ellsworth Care Center.  Then my Mother died on the 18th of 
November.  Then my Mother-in-Law died on April 19, 2009.  Then on November 19th, 
my wife had a new knee put in.  I couldn’t get my work done over there.  I had to do stuff 
on my Dad’s farm.  August 4th I got the first permit.  The next August it was done.  The 
permit had expired.  So then I went up as asked if I had to get an extension on this permit 
because a year had lapsed.  So then Jim said oh yes, but I am going to have to look at this 
thing again.  I already had the permit to do this.  I had the trailer house all set there to put 
it up there and then in Nov. or Dec. of 2009 he had questions on the deck.  I talked to him 
and met with him and he still didn’t understand it.  Then I had a bad back and I had to go 
get a shot in my back so there was another problem we had.  I told him you are going to 
have to get something going here.  My trailer is sitting there ready to be put up.  I said we 
are leaving for Arizona in January.  There is no way I can leave that trailer there because 
of the spring waters coming up we are going to be in trouble.  Jim said that is your 
problem.  I said no.  I have a permit and I should be able to put this thing up there, but he 
wouldn’t renew that permit.  Then he kept on dragging it out.  We went to Arizona on 
January 11, 2010 and on January 26th, my daughter called down there and says we got a 
letter from Jim.  He knows we are not home.  He knows my telephone numbers and he 
did not call.  Then I had to call and find out what was going on.  He said he needed more 
information.  He sent some stuff down to me and then what I did was I sent this stuff 
back to Jim.  The letter in the front is what I explained to him.  I still didn’t know where 
he is coming from.  That paper there he wanted some new things on and we discussed the 
steps and the decks.  We didn’t see eye to eye on the decks because I had to have these 
decks up here for the fire egress, stuff to get off there because the wall are 10 feet high 
and the floor almost another foot and a half, so it is almost 12 feet in the air.  So you have 
to have egress to get off there.  On page 1 that there shows you the roof rafters, and then 
those little squares at the end is the 2 foot over hang.  If you look on the back page there 
is a material list.  That explains where it says a, b, c, d, f, that shows you the material list 
for that part of it.  Then if you go to page 2 and you look at that, that shows you your roof 
angles.  It shows you the overhang and you can see the 6 foot deck sticking out.  If you 
see the door sizes the up river side is the one that is up river.  The one on the other side is 
the one that goes down so the water flows through there and there is also one on the front.  
See where I got the pump house.  I couldn’t have that over by the other door otherwise 
you couldn’t get in that garage door.  The water wouldn’t flow right.  Page 3 shows you 
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the deck and the stairway.  There is a 6 foot deck both on the front and the back and then 
stairway.  We did have to redo the stairway what I did get done before he stopped me, 
because my wife and I have trouble getting up and down steps, so we had to have 6 inch 
high risers. We had to have it come back and go down around the other way.  It comes 
down and there is a landing and then it goes down around the other way.  Materials for all 
that stuff is 1-10.  That goes back on those 2 pages where the, a, b, c stuff is.  One says 
construction and one says flood proofing. As you can see I got the new construction 
material there and I have got all the decks and stuff on the flood proofing. Jim and I did 
not see eye to eye on that either.   Jim says that is new construction.  I said it is new, but 
if the thing was on the ground I wouldn’t need those decks.  So that is flood proofing.  I 
had to flood proof in order to get up there.  In a letter later I told him lets just add it on 
here just to get this thing done, because it was still under 50%.  I don’t understand why 
we are getting held up on this.  If you look at the material list on page 4 I got all those 
ditto marks.  That is like 16 inches on center.  There are walls on both sides, the ends and 
there is one in the middle.  That goes back with new construction.  It tells you the same 
numbers on that back sheet, 1, 2, 3, 4, 5.  He had all these lists here.  When we got back 
from Arizona, that is the sheet I sent back to Jim.  Then what we did when we came back 
was we went over and sat there and there is another new list of new construction, April 
7th.  I told Jim we had better throw some of these lists away because now it is getting 
confusing.  The latest list that we had was dated April 7th.  We have all the figures here.  
Now if you look at that other page flood proofing I still have these decks on.  Flood 
proofing doesn’t count at 50%.  So if he wanted to put the decks and whatever on there 
go ahead and do that.  I said lets just get this job going and get it done.  On April 8th  
Nancy and I were going to meet with Jim and Galen, but when we met up with Jim he 
had Andy with him.  We went over these plans and I told them now what are we going to 
do?  My trailer got ruined from the flood, because we didn’t get the trailer up in the air.  
My son called me when we were in Arizona and he said we have a problem.  The water is 
coming up and Jim said well that is your problem. I said, no it is not my problem.  You 
didn’t give me that permit.  It should have been up last fall. Now this picture was taken 
when the water went up another 6 or 8 inches ago.  They were down one week end and 
said the water is coming up.  What happens is the boats come by and it ruined the whole 
bottom of the trailer.  We were down in Arizona and I told my son, Wade, you know we 
can’t be messing with that.  How many years ago was it when we lost that other trailer?  
When you had Bill Thiel as your Corporate Council he made me haul all my trailers out 
of there and I couldn’t bring them back. So I had to leave it in there. I has family over 
there and we were jacking the trailer up and putting cement blocks under there and then 
the trailer was beginning to shake & I said, that is it, we are out of here.  We quit and the 
water came up and it put water in half of that trailer.  So Pierce County has ruined 2 of 
my trailers.  These pictures here after the water went down we got in there and seen all 
the insulation.  Trailers are made of press board and it was all full of mold.  I said we 
couldn’t use that.  We went up and told Jim and said, what are we going to do about this?  
I said we are going to have to put this thing up in pieces because I can’t use this bottom 
part.  Well, Jim said that is Delbert’s problem.  I said no.  I have too much money stuck 
into this and we have to get this finished off.  So what are we going to do?  Jim wouldn’t 
even to talk to me about it.  Then I called Paul Barkla again and said we have to get 
something done. (That was on a Friday)  What is going on here?  Paul said he would talk 
to Jim.  Paul told Delbert that he told Jim to put it on the fast burner.  I waited until 
Thursday of next week and I called Jim and said what is going on over there?  I got these 
construction guys ready to go and if I don’t get my stuff in order these guys will move on 
to their next project and I lost my spot in the rotation.  Jim said well I texted you and told 
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you your permit was ready on Monday.  I said I don’t have texting.  I think that is pretty 
unprofessional to send something like that out.  I have been dealing with this for 4 ½ 
years.  I am going on page 12 here.  If you look at the top of the page now they come 
around and say there is an estimated figure of $146,900.00 after putting flood proofing in.  
The thing is they went by the permit that I had for the estimate.  If you would have had a 
regular basement in there it would have been half price.  So now they are charging me 
flood proofing so they raised my evaluation up to $146.900.00 now.  So I told Jim that is 
going to look good now so maybe I will get a different figure on my 50%.  The next day 
Jim said well we are taking $8,000.00 off for utilities and $3,500.00 for your garage.  
Does it say in that law that you have that you can pick and choose which value you take 
off of your tax record?   
 
(JK)  Delbert, I just dealt with the house.  I wasn’t dealing with the garage.  So that is 
why I figured it out that way. 
 
(DJ)  Well we are still under the percentage. 
 
(JK)  Yes. 
 
(DJ)  After I called Paul again, he said we did get the permit.  That’s when I went over 
there to get it and his secretary gal was there and he wouldn’t even come over and talk to 
me.   
 
(JK)  Delbert I was busy.  They can issue those permits. 
 
(DJ)  I had a lot of questions on it and just about put it up in pieces.  So he wouldn’t come 
down and I told my construction guys to go ahead we are going to go after it and 
everything that is down there right now the walls, the roof & the decks are all on the 
permit, so I don’t know what his problem is.  The only thing is I never put the trailer 
house up because it was ruined.  I kept all the windows.  I had Arby and Ken down and 
looked at it and I used all the windows on the trailer.  I used all the siding that I could.  
He put a stop order on it.  I got all the paneling inside that I could salvage.  So we are 
trying to go with his rules what he said.   We started building on May 5th, we had it up 
and I called Galen up and had him come and inspect it on May 24th .  He said everything 
looked okay.  On the 3rd of June Jim showed up.  Jim said you have to quit.  I wanted to 
talk to you about that and you wouldn’t talk and we have the permits and we did what we 
had to do.  We used as much of the old trailer as we could.  Then Jim was worried about 
my screen porch down there which also was supposed to go up there and then I would 
have to tear the roof off.  I already had a permit for these walls so the carpenters said it 
would take as long as to tear that off as it would to slap the walls up.  The walls are 
already in there.  You guys are carpenters go ahead and that is what we will do.  Jim 
came with some papers and said now you have to go to the Board of Adjustment.  So 
now I have to pay another $500.00.  I paid $500.00 just to have this meeting.  Why was it 
stopped?  All those estimates, everything is there that was on that permit.   
 
(LW)  Does anyone else have any comments here? 
 
(DJ)  I did call Sheila Harsdorf’s office today and I got a hold of Mike over there and I 
don’t know if this has any bearings on it, but, they have a NR115 that the DNR is 
proposing for shoreline.  Are you aware of this thing? 
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(JK)  Yes. 
 
(DJ) This did pass. 
 
(JK)  It passed in February. 
 
(DJ)  Mike told me it passed in November of 2009. 
 
(JK)  When it became public law was in February. 
 
(DJ)  I took this clipping out of there and he is supposed to give me some information, 
but he could not get it back to me this quick.  Wisconsin has changed since 1968.  They 
are wiping out the rules that limit spending on constructions and original regulations.  
Spending has been capped at 50%.  Old owners could perform unlimited repairs and 
unlimited remodeling.     I was wondering if this is going to be affecting us.  A lot of 
these rules that are passed, they don’t even tell the people who are involved in it.  So we 
don’t even hear this, just like this flood plain.  I have been on the island for 30 years and 
nobody has even called us and told us anything on a new rule that will help you out.   If 
you go up and ask them why they are raising my taxes?  The say they have a new rule.  I 
know Sharon Bargrain has a trailer at the other end.  I can’t remember what year it was, 
but the water was really going to come up that year.  Gary went up to get a permit to raise 
the trailer up.  They hired some one who builds houses up, so they jacked theirs up and 
they had it all up.  They went up to get a permit to leave it up and they said no you have 
to put it back down on the ground. I don’t remember what year that was, but now all of a 
sudden we can flood proof.  When do they change these things?  I have been here for 30 
years and everyone determines rules different.  Everybody does what they think.  I guess 
that is why we are here.  Jim says I am wrong and I say I am right.  I pay $2,000.00 a 
year for taxes and I have not been able to use my trailer in 4 years.  This started in 
January of 2007.  I have lost 4 years of my cabin down there.   
 
(LW)  Does anyone have any testimony or any questions this evening? 
 
(DJ)  When my son called me down in Arizona he said the water is coming up.  I said we 
are just going to have to leave it.  There is no way I am going to have you guys and my 
grandkids trying to move that trailer, so anyone gets hurt.   
 
(AL)  Arby Linder – I am kind of stuck on you mentioning 3 times I am going to raise my 
trailer up.  The trailer was shot and you took it apart and put it up there.  At that point and 
time you took your trailer apart and you reconstructed it, did you talk to Jim about a 
permit for that? 
 
(DJ)  Yes, that’s what I said in that meeting when I finally got the second permit.  Jim 
would not come out and talk to me.    I said we have to sit down and talk this over 
because this thing has to go up in pieces.   
 
(AL)  As far as the ordinances of changes on the Mississippi that is federal water and 
being on the congress we get notices of changes from the feds. 
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(MG)  Mike Graham – Understanding there was some differences of opinion about the 
ordinary high water mark.  That issue was resolved.  For better or worse we are on the 
same page now that it was established as far as the setback went.   
 
(DJ)  Yes.  That was all established. 
   
(MG)  We can set that aside then? 
 
(JK)  The shore land deals with setback and the flood plain deals with construction. 
 
(DJ)  Everything there is legal.  
 
(BB) Barry Barringer - The correct terminology for this location is in the floodway or 
what is the correct terminology? 
   
(JK)  It is floodway. 
 
(LW)  Does anyone have any questions or comments?  If not I would like to have Jim 
read the staff report.   
 
(JK)  I agree this took some time on the review as Delbert pointed out because it is a 
complex issue. It is not just flood proofing the building, but expanding it.  The original 
building was a deck, a screen porch and a mobile home.  In the process of reviewing that, 
Delbert requested to put a foundation in.  It was quit a bit larger so I analyzed the site I 
calculated all the new materials of the flooring, the siding and the studs, the roofing 
materials and the insulation for all the area that weren’t in the existing foot print.  It took 
some time to calculate new construction verses flood proofing.  We went through that 
and in order to issue the permit I was short on materials on the first go around.  We 
couldn’t really build that so, I told Delbert I needed more information.  We eventually 
resolved that and I issued the permit in April of this year. The floodway area is a 
regulated area and I have to make sure that I issue permits in compliance with our state, 
local and federal regulations.  When the permit was finally approved, I finished analysis 
of it and I left Delbert a voice mail message on his cell phone, telling him that his permit  
is ready.  I figured that he would want to know, so he could come and obtain that permit.  
I started to get calls in the end of May about potential conflicts with the land use permit 
that was issued.  I went down there on June 3rd, and talked to Delbert.  What I saw was 
not what I permitted.  The screen porch was still on the ground, the deck wasn’t there and 
the mobile home wasn’t there and it was all framed in with new materials.  I found this 
wasn’t consistent with what I permitted and I returned the next day with a stop work 
order and rescinding the land us permit.  I told him the one option that he had was to 
come back to this committee with an appeal and take care of that.  So Delbert came in on 
June 7th with an appeal form to set up a public hearing to determine if my determination 
was right.   That the permit for the building was built in compliance with the permit or 
my determination was in error.  I tried to put together a factual report for you folks with a 
list of attachments showing photos of what was pre existing and what we have now and 
why I posted that stop work order.   
 
(LW)  Are there any more questions? 
 
(AL)  Did Delbert come back and say I am not going to put the screen porch up? 
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(JK)  When I went there on June 4th,  Delbert,  I noted that the screen porch was still on 
the ground and Delbert said that was for sale.    The whole idea of flood proofing is to 
elevate the existing development to get it out of harms way.  So, basically what I saw was 
new development.   
 
(KP)  If he would have come in and asked for a land use permit to put up what he had 
there now,  he would have been denied because of the cost of percentage of the value? 
 
(JK)  Just in the change in the structural alterations.    We amended our code probably 4 
or 5 years ago to eliminate the 50% value for flood proofing a home.  That was an 
amendment to our flood plain code and that was done by a previous zoning committee.  
We were one of 2 counties in the state that did that.   We do not send letters out to each 
affected individual for code amendments.  The way the code is designed is that we take 
existing development elevated based on engineering principles that Delbert did do with 
the engineer from Cedar Corporation.  I reviewed all those analysis and I sent it to the 
regional flood plain engineer for review and program guidance.  I have talked to Gary 
Lepak about this process.  I talked to him today about this appeal.  He did not look at the 
site, but he agreed with my actions.  I am obligated to contact the Department of Natural 
Resources for any flood plain issues.   
 
(DJ)  What he just said now, all that stuff is down there right now.  Everything there is on 
that list.       
 
(JK)  Delbert, the problem is I don’t see the manufactured home, the screen porch or the 
deck.   
 
(DJ)  I understand that.  Like I said, the trailer house got ruined.  We would have had to 
tear the whole roof of and we already had this wall in here, all into those permits.  So 
why would I put all these walls in here?  Do you follow me?  If you see this part here, 
this is new, it is added on so it equals the length of the trailer.  Cedar Corporation made 
me do that because he said that if you have a pocket in here the water is going to hit there 
and it is going to churn and it is going to dig holes.  He said you are better off if you 
square it off, so there is a door here and a door here and a door here.  The water comes 
down like this and it flows right back out the whole thing.  Jim made me get the engineer 
and they are the ones who told me to do this.  This was all agreed on when we did this.  
You wouldn’t take into consideration, that I used to have a cement block shed over here 
and I tore it down.  I had another one that had a porta potty on it.  Then he was arguing 
about these steps that we had.  I used to have 4 sets of steps so I said to him I am only 
putting in one set of new steps and Jim said we don’t swap in the flood plain. Well if I 
have existing stuff and you are getting this particular about this then I should be able to 
count that as my footage to the steps to equal these steps.  Jim said, no you can’t do that.   
 
(KP)  What is the evaluation of the structure? 
 
(JK)  For this last permit I adjusted the equalized value to $31,926.00 and I took 50% of 
that so we had $15,963.00 per structural alterations.  Flood proofing did not count based 
on the concrete foundation.   
 
(LW)  Are there any other questions? 
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(DJ)  I would like to ask a question on this sheet that Jim sent out, 238-33 floodway 
areas.  (1)  Has been granted a permit or variance which meets all ordinance 
requirements.  So what does that mean?  You can have variances in there or what?  It will 
not increase the flood plain because it is up in the air and I have done all that, so what 
does it mean?   
 
(JK)  This committee is authorized to approve variances. 
 
(DJ)  Okay, that is what I am asking, so there is a variance that I could have?  They can 
issue this? 
 
(JK)  As Lee said in the beginning they can’t alter the code, they can relax some of the 
standards in the code with a variance.   
 
(DJ)  Doesn’t that say that there?  The way I read it, it does. 
 
(JK)  A variance which meets all ordinance standards. 
 
(DJ)  I need all those, don’t I? 
 
(JK)  Typically, a variance would be a relaxation of a setback.  It is not a use or not for an  
evaluation.   
 
(DJ)  It didn’t say anything about the set back, it is talking about the structure there.   
 
(WJ) Wade Johnson came forward, stated his name and address (3540 Xylon Ave N., 
New Hope, MN. 55427) and was sworn in by Chairman, Lee Wright.   
 
(WJ)  I didn’t know about my Dad’s thing with this new law, this N115.  This is a prime 
example when I was down a couple weeks back before he got the hold on.  How many of 
you guys have been down there?  He did not have enough siding to put on there the stuff 
he is using out of that trailer.  He is putting that old siding up and then we had the 
paneling that is going to go on the inside.  This is why they invented this law, I think.  
You don’t want your neighbors to see this junk.   
 
(DJ)  We tried to do everything the right way and it turns into junk.  I didn’t know 
anything about this N115 Law.  He maybe should have said something about this if it 
came into affect.    
 
(JK)  The Natural Resources Ordinance affects shore land primarily dealing with set 
backs.  Evaluation could be if you are not in the flood plain then the evaluation could be 
affected, but because you are in the flood way, flood plain code prevails.  The shore land 
code was necessary to meet the set backs from the ordinary high water mark and for 
vegetated management provisions, filling and grading and items like that.  But as far as a 
residential structure in the flood plain chapter 238 of our code prevails and NR116 is the 
companion code at the state level.   
 
(AL)  Jim, you said there are some things wrong with the structure, is there anything that 
we could tell Mr. Johnson that if he does this or that, he could keep that? 
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(JK)  If you would have built in compliance with the permit and I mean elevating the 
mobile home, the screen porch, the deck and build this wall around it.  We agreed to this 
when we sat at the table and worked out this permit.  
 
(WJ)  That got thrown out when the river wrecked the trailer.  You don’t want to put 
mold up there.  I am sure there is a rule here about mold isn’t there?   
 
(JK)  Yes, you have to eliminate the mold from any residential structure.   
 
(DJ)  That goes back when I got that second permit.  If you would have given me that 
second permit when I came in the first time, then he said he had to look at it.  What was 
he looking at?  He gave me the permit the first time, what was the problem the second 
time?  I hadn’t even done anything. 
 
(JK)  The material list was short.   
 
(DJ)  I had leeway there on that.  I finally said Jim you put everything on there that you 
want, you do it.  That is what I should have done from day one.  Then I will look at it and 
see what you want to do. 
 
(JK)  That is not my job Delbert. 
 
(DJ)  I know, but that is what you are trying to make me do.  When I went to get that 
second permit you wouldn’t give it to me and that is why we are here today, because the 
trailer sat there ready to go and you wouldn’t give me the permit.  I told him in 
November that next spring when we get high water what are we going to do?  Jim said 
that is your problem. The thing was there and I had the carpenters ready to go and I said 
we are going in January and never got it done.  Then he sent stuff to my house and he 
knows we are not home.  He never called.  He said he didn’t have my telephone number. 
That is why we are here today.  All that on the permit is all right here.  That material list 
is right here.   
 
(WJ)  There was an issue with the money.  It is not like we are building a $60,000.00 
more than we had on.  There were no issues.  The permit should have been issued.  It was 
under the 50%.  So what was the hold up?   
 
(DJ)  When I was talking to Arby down there, he was telling about 3 things, some 
hardships.  I don’t know what it was.  I never got all those 3 things.  One of them was 
what Wade related to your neighbors, if it looks like crap.  I think that is one of the 
hardships, they didn’t want to interfere with the neighbors.    So how I could put all this 
junk on the outside, but I don’t know what the other 2 are.  You said you guys had a list.   
 
(JK)  Those are variance standards.  It is right in the code. It is protection to public 
interest, can’t be self creative based on economic issues and unnecessary hardship.  This 
board is very familiar with that.   
 
(LW)  Just for the record our positions and authorities are what we have to do as a board 
in the Pierce County Code. We either side with the Land Management whether an error 
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has been made and apply the facts to the case at the end. We are dealing with a land use 
permit that was issued to flood proof in an existing structure. 
 
(DJ)  This was addressed when I talked to him when I got the 2nd permit.  If you look at 
the new list construction here, you wanted all this insulation on here.  I said we have to 
put this in here, because the trailer house isn’t going up here.  So why would I put all this 
ceiling insulation & wall insulation in there?  That was discussed with Jim and Andy that 
day when Nancy & I were over there.  We have to insulate because we are not going to 
use that stuff because it got ruined.  He knew that.  Why would I have this stuff on this 
list?  I addressed that.   
 
(LW) On the back of Jim’s paperwork it states the size and the design and ending up with 
new construction.   
 
(DJ)  New construction was permitted here.  Those walls were all in that permit.  All your 
lists are self explanatory in that list.  It tells you all those walls.  Everything down there 
right now is what he permitted.  All those additions are because they didn’t equal the 
screen porch there.  Cedar Corporation said you have to square that off. 
 
(Barry Barringer)  So the permit issued 4-19-2010 basically was for what we have on the 
back here evaluating the existing building.  That is what was being permitted at that time?   
 
(JK)  The expansion was also permitted plus the decks on both sides. Then there was the 
area in between we didn’t have the complete 30 foot width so there was a 4 foot section 
in between that had a lot of new materials.   
 
(DJ)  They were all on that list from April 7th.  The day we met with Andy and Jim and 
we explained the trailer got ruined.  That is when we had to put the insulation stuff in so 
we redid all that.  He knew it was going up in pieces.  Then when I went over to get the 
permit, I said well here is what we are going to have to do is put this up in pierces.  He 
wouldn’t even come out of the office and talk to me.   
 
(JK)  Delbert, if I would have known you weren’t gong to be using the mobile home I 
would have never issued that permit.   
 
(DJ)  My wife and I told you that the day we met with you that we couldn’t use that 
mobile home because it was ruined.   
 
(JK)  That goes against the face of flood proofing. 
 
(DJ)  You had to cover that.  Who is going to pick up the $30,000.00 tab for the 
basement?  It was already there then.   
 
(JK)  I realize that. 
 
(DJ)  You let it get wrecked sitting there waiting 9 months.   
 
(JK)  In November you could have pulled it up to higher ground if you thought it was 
going to flood.   
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(DJ)  If I would have had a permit it would have been up there.  It comes back to you 
Jim.  You wrecked it.  The nine months you waited, wrecked it. 
 
(LW)  I would like to call things to order here.  The bottom line is that this is a very big  
issue. If the trailer house was wrecked it probably could have been replaced if the permit 
was to raise this structure.  It was not replaced, it was new construction. 
 
(WJ)  Wade Johnson – My Dad just told you, it was going up in pieces.  So he knew that.  
Why would we put insulations in there if there were already insulation in a new trailer?   
 
(DJ) If Jim would have sat down and discussed that before he issued the permit, we 
wouldn’t be sitting here, but his boss got him and he had to get it done, and that is what 
came back. 
 
(LW)   Jim has to do things because of the laws, not because he wants to.  Jim honestly 
tries to do things right and we frequently have to do things because of the law, and that 
takes us back to the board here. 
 
A motion was made by Barry Barringer to uphold the decision of the zoning 
administrator to rescind a land use permit to Delbert Johnson and seconded by Mike 
Graham. All those in favor signify by saying aye.  All approved.  Motion carried.   
 
(LW)  Delbert has 30 days to appeal this decision with the new judge. 
  
(DJ)  How do I go about that?  Is this going to cost me another $100.00?  Do I have to 
pay money for this? 
 
(JK)  You will have to check with the courts upstairs.  At this point it is out of the zoning 
office hands.   
 
(DJ)  He should have never given me that permit.  He knew what was going on.  I have 
dealt with this guy for 30 years and they are all a bunch of crooks.   
 
(JK)  Your appeal rights will be sent to you within 10 days.   
 
(KP)  When I was down there, obviously they have been flood proofing everything.  
However,  looking at the things that are going on, taking windows and siding off the 
walls, I would like to say go ahead and build it, I don’t think he can.  The only things that 
he used were 6 windows and some siding.   
 
(WJ)  There is a whole kitchen in there and everything else we didn’t get a hold of.   
 
(LW)  A decision of the board may be appealed by commencing an action in Circuit 
Court for this county within 30 days after the date of the filing of the decision in the 
office of the board.  Is there any future agenda items that we need to deal with tonight, 
Jim? 
 
 (JK)  No.   
 
(LW)  Is there anything else with the board?  If nothing else, I need a motion to adjourn. 
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A motion was made by Ken Peterson and seconded by Arby Linder to adjourn the 
meeting at 8:25.  All approved.  Motion carried.   
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MEETING AGENDA 

Thursday, July 1, 2010 – 7:00 p.m. 
County Board Room, Pierce County Courthouse, 

414 W. Main St. Ellsworth, WI 54011 
 # Action Presenter 
1 Call to order Chair 
2 Next meeting dates:  Chair 
3 Approve minutes of the August 20, 2009 Board of Adjustment 

Committee Meeting. 
Chair 
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MINUTES - Pierce County Board of Adjustment Meeting November 10, 2011. 

Members Present: Lee Wright, Arby Linder, Kenneth Peterson, Ed Hanson, M ike Graham, and Barry 
Barringer. 

Others Present: Siri Smith, Jim Poepl, Dan Kugel, Greg Bechel, Jeff Bechel, Mike Swobode, James 
Kleinhans, & Carol Denninger. 
Chairperson, Lee Wright, called the Board of Adjustment meeting to order at 7:00 p.m. in the Pierce 
County Board Room, Ellsworth, Wisconsin. 

Pierce County Board of Adjustment meeting this Thursday, November 10, 2011, 7:00 p.m. in the County 
Board Room, Pierce County Courthouse. I would like everybody to be aware that this meeting is being 
recorded and will be taking testimony this evening and whenever you speak, you should speak into one 
of the microphones. 

We need to set the meeting dates. Jim, did you say there was something pending? 

{JK) Jim Kleinhans - Yes, there is something pending. 

{LW) Will it be ready as soon as December? 

{JK) No. 

(LW) Future meeting dates set for 2012: January 19, February 16t h
, and March 15. Second order of 

business is to approve the minutes of March 31, 2011 Board of Adjustment Committee Meeting. 

(AL) Arby Linder made a motion to approve the minutes of March 31, 2011 Board of Adjustment 
meeting as presented. Ed Hanson Seconded the motion. 

(LW) Lee Wright - I would like to give those in attendance a little information regarding the role of 
Board of Adjustment. The Board of Adjustment in Pierce County is an appe llate board required by state 
law in any municipality that has adopted a zoning ordinance. The board does not have authority to 
amend or repeal any provision of the zoning ordinance. Its authority is limited to appeals regarding 

jnterpretations of ordinance provisions, conc;ideration of va riances, and considerations of conditional 
use permits. The board functions like a court. Its purpose is to give a full and fair hearing to any person 
whose property interest is affected by these matters. Its job is to apply the zoning ordinance and 
appropriate legal standards to the facts of each case. The board meeting and public hearings are open 
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to the public. A tape recording is being made of the proceedings. A decision of the board may be 
appealed by commencing an action in the circuit court for this county within 30 days after the date of 
filing of the decision in the office of the board. Anyone wishing to speak can do so and they will be given 
adequate time. Anyone wishing to speak will have to be sworn in. We also need to have you state your 
name and address for the record. While that individual has the floor, they have been given an 
opportunity to speak and that nobody interrupt them. We also have a sheet at the podium that needs 
to be signed. Your name needs to go on it so that we have an attendance record of who was here this 
evening. The first agenda item this evening is to discuss/take action on a request for a public hearing 
for a variance to allow a building height of 110 feet in the Industrial District on property owned by Greg 
Bechel in the SE¼ of the SW¼ of section 7, T25N, R15W, Town of Union (W2326 US Highway 10) Pierce 
County, WI. Jim, has this notification of this public hearing this evening been published in the Pierce 
County Herald? 

(JK) Yes, on October 26th and November 2nd
. 

(LW) Jim, would you read to us what that notice said. 

(JK) Public notice is hereby given to all persons in Pierce County, Wisconsin, that a public hearing will be 
held before the Board of Adjustment on the 10th day of November, 2011 at 7:00 p.m. in the County 
Board room, Pierce County Courthouse, Ellsworth, Wisconsin under chapter§ 240-29 to consider a 
request for a conditional use permit to allow for a building height of 110' in the Industrial district on 
property owned by Greg Bechel in the SE¼ of the SW¼ of Section 7, T25N, R15W, Town of Union 
(W2326 US Highway 10), Plum City, WI., Pierce County, WI. All persons interested are invited to said 

( hearing and be heard. 

(LW) Is Greg Bechel here this evening? 

(GB) Yes. 

(LW) Greg, are you going to represent yourself? 

(GB) Greg Bechel - Yes 

(LW)- What we would like to do is take testimony from you. We would like to have you speak into the 
microphone. We need to have you state your name and address. 

(GB) My name is Greg Bechel and my address is W2171 Co. Rd . S, Maiden Rock, WI. 54750 

(LW) Greg, would you raise your right hand? Will you promise to tell the truth, the whole truth and 

nothing but the truth under penalty of perjury? 

(GB) Yes. 
(LW) Okay, go ahead and state what you are trying to accomplish here. If there are any questions we 
will then ask them from you. Also, if anyone else would like to give testimony we will swear them in and 

they will have ample time to state their case. 

(GB) We want to build a sand facility on this property. In order to do so an extra height to allow gravity 
fed and the other sand mines down in Maiden Rock if you noticed, those are elevated to. The reason 
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being is to convey your materials up at one time and then your gravity when you are separating your 
minerals out, you have the height to get the gradations you want and that is w hy we need the extra 
height. We want to keep everything inside of a building so it will be all closed in and you won't see the 
silos. If you need a better explanation, I have Mike Swobode here from SEH and he may be able to give 
you a better explanation than I can. The main reason we need this height is to get that sand up really 
high. 

(LW) Do any of the board members have any questions for Greg before we move on? 

(EH) Ed Hanson - There is no mining being done at this sight, is that correct? 

(GB) That is correct. We would haul all of the materia l in and all of the material out of the building. 

(KP) Is there any technology that could be used other than the gravity separation from a tower. Is there 
a way they do it horizontally? 

(GB) Not that I am aware of. This is kind of a new technology they have got. Even the new technology 
Is maybe a better way to separate it but it still relies on gravity. 

(LW) Are there any other questions? 

(MG) Would this be located where the old saw mill was? Where on the property is it about? 

(GB) It is almost in the exact spot where the shop area was. We won' t be any closer to the road, in fact 
I think it is back a little further. It is not going to encroach any further on the road any closer than what 
the old building was. 

(Ed Hanson) -Would this be where the old cement slab is? 

(GB) That is correct, right up in that area. The new building will be wider and longer but we are not 
going to come any closer to Hwy 10. We want to enclose this so we can use it year around. 

(EH) There will be no dust? 

(GB) That is one of the reasons we want to enclose this. Some of the other ones aren't enclosed. 
Everything is going to be inside for several reasons, we want to use it year around so the water will be 
warmer and it wouldn't freeze, and for dust control. 

(AL) Arby Linder - I was down there twice and I was very disappointed that there wasn't somebody 
there on the property to answer questions and try to get some idea of where the building is going and 
where it would have been located. Not that I have a problem with it, but I thought it would be a lot 
nicer if someone were there to see how far off Hwy 10 and the whole works. 

(LW) Does anyone have any comments? I have a question regarding the height of the structure. 
assume there is going to be some machinery high off the ground under this roof, approximately 100 feet 
off the ground. Would that be correct? 

(GB) Yes, that would be correct. 
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(LW) Have there been any provisions thought of regarding to issues related to workers getting injured in 
machinery or any access to it, like stairways or ladder trucks available like through Red Wing or River 
Falls should there be an accident. If there is an accident you will call emergency services. You don't 
want to see someone standing on the ground how to get up 100 feet in the air wondering how to help 
some out. 

(GB) At this point it is mostly just stairways. We have to follow OSHA & MSHA. They are fairly stern on 
safety and all that stuff. We are going to have a well on sight and we are going to have a hydrant so we 
can access it to open it to the fire department if there is a big fire up on the hill so we will have water up 
there . 

(LW) With mutual aid I don't think Ellsworth has a ladder truck. If I am not mistaken, I think Red Wing 
and River Falls does. There should be some understanding that should there be a catastrophe that there 
would be someone to call who would be near so we are not dealing with Eau Claire. 

(GB) There is a facility in Menomonie they had the fire department come in and did a general feel for 
the structures so in case of an emergency they knew what you were getting into. That is something that 
we could look into who would be the one that would aid us and have them come out and check it out so 
they know the layout of it. 

(LW) Does anyone on the board have any questions? 

(EH) Ed Hanson - I was wondering about the noise. Is that going to be something to be concerned 

about? 

(GB) My past experience with the sand it doesn't make a lot of noise. Sometimes when you are going 
into aggregate stuff and you are going over streams it does make a lot more noise, but it is also going to 
be inside the building and that is another plus. There won't be much noise coming out. 

(EH) Is it a metal type building? 
(GB) That is correct. 

(LW) The house has been knocked down, but you have Grange Hall which is probably 2000 feet away. 

(JK) It is 1500 feet away. 

(LW) Are there any other residences closer than 1500 feet? 
(JK) No. 
(LW) I would like to swear you in and ask you some questions. You need to state your name and 

address. 
(MS) My name is Michael Swobode and I reside at 2787 145th Ave., Chippewa Falls, WI. 54729. 

(LW) Would you raise your right hand? ·Do you promise to teH the truth, the whole truth, and nothing 
but the truth under penalty of perjury? 

{MS) I do. 
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(EH) I wonder about some other sand processing plants we have had to consider. Have we had a couple 

others Jim? 
(JK) We permitted the one in Hager City. 
(GB) We will be using Quadaxlel dump trucks hauling in the raw material and we will be using 
covered hopper bottoms the same ones they use for grain hauling and that will be going to Eau Claire. 

(AL) How many new employees that are not working for you now, will be working for you there? 
(GB) There will be around 15 to 20 employees starting up and maybe grow from there. 
(AL) Do you have that business going now somewhere? 
(GB) As far as processing sand? No, I don't. This is new to me as far as Grange Hall and the whole 
processing is the same. We do sand and gravel in our rock quarries. 

(KP) Ken Peterson - We have asked questions about safety before being able to get someone out. You 
said you had a hydrant, obviously sand and steel buildings aren't very flammable, but there is electrical 
and things in there. Is there going to be sprinkling in there or if there is a fire at the 100 foot mark, 
would there be equipment to fight a fire at that height? 

(GB) I believe it will be the OSHA while we are building the plant, and MSHA will take over because it 
does involve mining materials. They are very strict and they will inspect it every 3 months. They don' t 

mess around. 

(AL) I guess I look at it a little bit different from the rest, maybe just because I am the town chairman 
and you are running more trucks on my road. I would be very concerned that it was in the town of 

( Martell. We are having a hard enough time keeping our roads up without putting extra weight on them. 

(LW) We are dealing with issues of building height. Are there any other questions from the board? 
Anyone else in attendance this evening have any questions or any testimony? Are there any questions 

within the board? 

(JK) Greg purchased an indust rial property this summer that was originally a saw mill. He has removed 
all of the building including the home. He asked for a partial rezone request which has been completed. 
He obtained a conditional use permit and site plan review from the zoning committee. At this point he 
is asking for a variance just because the processing of the sand requires additional height. I don't know 
if you have looked inside one of these facilities. It is just a series of screens and the sand is elevated up 
to the top which is graded through gravity down through the building. The height is typically the issue 
to allow the sand to be processed the way they need it. The building sits at approximately 1160 feet 
above sea level and they showed that there are two different heights proposed for the building. Based 
on the cost of the steel they are building the entire structure up to 110 feet above the average ground 
level. So the lower area would be toward the front of the building to Hwy 10 and then the increased 
elevation would be toward the North side of the structure. The proposed location of this screened in 
building would be 200 feet from the closest lot line. The code allows for staff to permit up to 35 feet 
and our zoning committee goes up to 60 feet. So that is why you guys are in front of this committee 
because the Board can vary the height dimensions along with other dimensions that are restricted in the 
Zoning code. The purpose in the industrial district appears to accommodate heavy volume of traffic 
and potential need of rail access to parcels and the presence of noise and other factors which could 
pose a nuisance in other districts. This facility will be indoors with the exemption of the truck traffic, so 
the noise should be somewhat limited. The closest off site residence is in commercial districts 1500 feet 
from this facility, so there is a well established natural buffer already for this zone. There are existing 
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trees on the west and East side of the property that provide another buffer, not only for the noise and 
dust, but for visual impacts of a tall building. So I provided variance standards in the staff report and 
with this I recommend the Board of Adjustment consider the explanation for this variance request for 
construction of this industrial building while insuring consistency wi th the variance standards regarding 
hardship, protection of the public interest and observing the terms and spirit of the zoning code. We 
would have to fill that out in the findings and facts and conclusions after the decision is made. 

(LW) I would like to make just one comment about this proposed structure that is replacing a saw mill. 
have had a little bit of experience with the site and a saw mill isn't exactly that It has had an issue of 
noise in the past. 

(GB) I just have one correction . I believe the taller part of the building will be on the South side and 
then it will step down and the lower part will be on the North side. This is a state of the art processing 
facility and a lot of money spent on new technologies to recycle water and keep the dust down and the 
noise down. It will be a very nice looking building and it will be a well working facility. 

(LW) Okay, any other discussion? I would suggest a motion. 

(AL) I will make a motion to go ahead and accept the height variance of the 110 foot building. Ken 
Peterson seconded the motion. 
(LW) Okay, a motion has been made and seconded to approve this 110 foot proposed building. All in 
favor signify by saying aye (5) Opposed (0). The motion has passed and we suggest that you get all the 
appropriate paperwork completed with Jim prior to this construction. That concludes our fi rst agenda 
item. We will move onto our second agenda item this evening to discuss/take action on a request to 
remove existing driveway, associated grading & revegetation in the St. Croix Riverway on property 
owned by James Peopl in Gov. Lot 1, Lot 2, Section 26, T27N, R20W, Town of Clifton, Pierce County, WI. 
Jim has the public hearing been published in the Pierce County newspaper? 

(JK) Yes. On October 26th & November 2nd
, 2011. 

(LW) Would you be so kind as to read that notice? 

(JK) Public notice is hereby given to all persons in Pierce County, Wisconsin, that public hearing will be 
held before the Board of Adjustment on the 10th day of November, 2011 at 7:00 p.m. in the County 
Board Room, Pierce County Courthouse, Ellsworth, Wisconsin, under chapter§ 239-9 & 239-10 to 
remove existing driveway, associated grading & re-vegetation, the property is owned by James Poepl in 
Gov. Lot 1, Lot 2 of Gordon Ahlgren addition, Section 26, T27N, R20W, Town of Clifton, Pierce County 
WI. All persons interested are invited to said hearing and be heard. 

(LW) James, are you going to be representing yourself? 

(JP) James Poepl - I have Dan Kugel from Ogden Engineering to represent me. We just have to swear 
each of you in. 

(LW) Would you like to start or would you like him to start? 

(JP) I can start. 
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(LW) You will need to give us your name and address. 

(JP) James Poe pl - My name is James Poepl and my address is 19200 Fisher Avenue, Vermillion, MN. 
55085. 

(LW) Would you raise your right hand? Do you promise to tell the truth, the whole truth and nothing 
but the truth under penalty of perjury? 

(JP) Yes I do. 

(JP) James Poepl - I am here requesting a conditional use permit to remove some asphalt on a piece of 

property that I purchased in December of 2007. This asphalt was installed by the prior owner and was 

brought to my attention as being not in compliance by Jim Kleinhans this past spring. I have hired Dan 

Kugel from Ogden Engineering to present the conditional use permit. 

(LW) Does the board have any questions of Jim before we go onto the next testimony? Dan, do you 

want to come forward? We need you to state your name and address for the record. 

(DK) My name is Dan Kugel and my address is 1584 West Maple St., River Falls, WI. 54022 

(LW) Would you raise your right hand? Do you promise to tell the truth, the whole truth, and nothing 

but the truth under perjury of penalty? 

(DK) Yes I do. Basically as Jim has stated he came to our company with a request to draw up a plan 
showing a portion of the driveway and made comments on how to revegetate it and bring it more to a 
natural state after the asphalt has been removed . 

(LW) Do any of the board members have any questions? Do you have any questions from either Dan or 
Greg? 

(AL) I just received a copy regarding comments on his property from the Department of Natural 
Resources. Did you get that letter? 

(DK) I got a copy of the letter this afternoon about 4:00 p.m. 

(AL) Did you get a copy? 

(JP) Yes, I got a copy about the same time. 

{AL) So if I get it clear, that was put in illegal, but not by you. I think what my question what difference 
would it be if we took out that whole driveway instead of not just partial? 

(JP) It would change my use of the property from the stand point that I purchased the property based 
on the fact that what I bargained for was the ability to drive down near the water. It is a bare lot and no 
structures are on it. I was hoping in the future to maybe build a structure on it where it is allowable. If 
the whole road is removed the only way to gain access would be to somehow put in a driveway access in 
the upper portion of the property behind the bluff line and then you would have to hike down a long 
way to the bluff to the water front, or Jim had mentioned it is possible to apply for a permit to get stairs 
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put in or a lift put in. It would just substantially change my use of the property is the difference it would 
make. 

(EH) I thought that somewhere I was reading you had a right to use another driveway, is that right? 

(JP) I have right to access a portion of my property that is by the river by crossing some neighboring 
parcels. 

(EH) It isn't leaving you without a driveway is it? 

(JP) The issue would be where would I park my vehicle and then be able to walk down to the river. 
What area would I have to be able to walk and access the river? It would probably be about a½ mile 
walk if you were to park on top of the bluff and walk all the way down. 

(LW) So there would not be an access through lot 3? 

(JP) That is correct. I would not have the ability to park on lot 3 and then use his property to gain 
access to my frontage . 

(LW) So you would get access by stairway or lift. 

(EH) It did say the entire driveway on lot 2 was not permitted for the driveway, but lot 3 was permitted. 
The entire driveway in Lot 2 is in the slope preservation zone (SPZ). A primary aspect of the applicant's 
request is to remove slightly less than half of the unpermitted driveway in Lot 2 (or approximately the 
97 feet closest to the river). 

(DK) The rea son I submitted the application the way that I did was based on conversations I had with 
James Kleinhans and an attorney, Mark Garrity was hired to look at it. We had a meeting on my 
property and we had talked about the possibility of having some retaining wall and some asphalt stay in 
place as part of erosion prevention and removing the portion. There is a portion of this driveway that 
goes parallel to the river and then it runs and heads directly to the river. We were talking about 
eliminating a portion that faces the river. That is the basis for submitting my application the way it is 
now. I understand what you are referencing there from the DNR. 

(LW) Are there any other questions from the applicants, representatives or anyone else in the 
audience? If not, Jim do you have a staff report? 

(JK) Jim read the staff report. When I first was on this property I was on the adjacent property looking 
at some mitigation that we had dealt with. I contacted Jim and told him we had some issues and I met 
him and Mark Garrity on the site and we tried to come up with feasible solutions to the violation that 
we were discussing. Jim hired Ogden Engineering to help put the plan together. I was reviewing that 
and of course there are two segments to this and one is the retaining wall which is an allowable use in 
the slope preservation zone. I asked permission from Jim to do a survey on the site to figure out what 
slope preservation zone and that is before I had this contour map. I determined the entire driveway was 
installed in a slope preservation zone, but we were trying to salvage part of that for use of the property. 
Today at about 12:40 I received an e-mail from the Dept. of Natural Resources shore land staff and we 
had discussed this and the code section regarding slope preservation zones. He said if you can' t permit 
that now, if the application is coming in fresh now how could you permit that? I said there are sections 
of the code that wouldn' t allow it. He said I don' t think we can. I don't think you could justify that 
even with an after-the-fact permit based on the language in the code. I know that the state agency 
looks very seriously at violations in slope preservation zones. I was at training in Hudson about a month 
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ago where we talked about accessory structures and replacement of accessory structures in slope 
preservation zones. They frown upon counties permitting things that aren't consistent with the code 
and they can appeal those decisions as well. I gave you people a lot of text from the code, but I didn't 
give you a definition. I think there is a key definition here and that is for accessory structure. The 
definition on the St. Croix Riverway includes a lot of things like hot tubs, fences and retaining walls, but 
it also includes Impervious, Pervious, and Porous driveways, parking lots, sidewalks, decks, & Patios, 
which is a little different definition then most typical zoning codes. The fact that the accessory 
structures are listed or they list accessory structures such as porous driveways, and pervious driveways. 
So even if it were to be maintained gravel would still be considered as an accessory structure. If you 
look at the text 239-10 it says no structures, except piers, wharves, structural erosion control measures, 
stairways and lifts, may be placed in slope preservation zones. That is kind of a catcher and is where the 
state is basing their decision on that item. They also mentioned in the letter that I will read into the 
minutes here that the retaining wall would have to be something that is needed to address erosion 
issues. Two things to look at here is if the retaining wall would come out you would have between a 4-5 
foot vertical wall of a soils that would be difficult to stabilize, unless you filled in the entire road by 
hauling in a lot more fill. One other thing that I want to mention and I don't know if any of you folks 
walked down to the beach area, but the reason the rip-rap has been placed on a lot of trees because 
that bluff is unstable. 

(JK) A letter from the State of Wisconsin, Department of Natural Resources dated November 10, 2011 
was read into the minutes. Subject: Comments Regarding the Poepl Property Conditional Use Request. 
The fact is that, if Mr. Peopl came in today to request this we could not approve it. I think we need to 
give that some serious consideration. One other thing is that we understand when we deal with 
conditional uses and variances any decision that this board makes, sets somewhat of a precedence. 
So if other people were to understand how we decide on this issue. It can be looked at by other 
attorneys and other individuals that own property along the river and see how we decide on those 
issues. I understand that after the fact permitting is always more difficult. Because we are reacting to 
something that was done that may not meet the intent of the riverway code. I provided photographs of 
the site in case you couldn' t get there . I have to mention 2 things again. The retaining wall may contain 
some relief for the failing face on the beach front property. The previous owner did not place rip-rap on 
Lot 2. As far as the driveway, what I would like to see that we condition it so that the lower end, closest 
to the water gets stabilized with some sort of matting, a heavier dose of seeding with an appropriate 
seeding mix, and whatever we do up above that is that it gets seeded and matted as well to prevent any 
soil migration and encourage propagation of the seed so this site gets restored to native seeding and 
we also consider a time line for the work to be done. Now would be a good time so we condition it so 
that is an appropriate time for the grading and the seeding establishment so it takes off under optimum 
conditions. I recommend the committee to approve the request for the modification of the 
unpermitted paved river access, with the appropriate conditions and the block retaining wall as the 
structural erosion control measure with the following conditions. 

1. Restoration of all areas along the existing driveway access and all disturbed areas shall be 
stabilized per the Board's decision. 

2. The driveway length (area) to remain shall be specified. 
3. Final disposal for all asphalt materials shall be off the property in an appropriate location. 
4. Applicant shall use WI DOT Seed Mix 70A applied at a rate of 30 lbs./acre with 70% mulch. 
5. Grading and filling for the driveway restoration, seeding, appropriate mulch and water 

diversion(s) be applied during optimum growing conditions. 
6. The conditional use permit shall be completed within 12 months of approval. 
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( 7. The Land Management Dept. shall be notified at project completion to verify permit compliance. 
8. Planting and mitigation measures below elevation 691.4 (base flood elevation) shall be armored 

to withstand floodwater influences and consistent with Section 239-11 E (3) B. 
9. The approved mitigation plan shall be identified on an affidavit and recorded in the Pierce 

County Register of Deed's office so as to not compromise mitigation measures and to alert all 
subsequent purchasers of the land of the requirements of the mitigation plan as per PCC § 239-
llE (3)(d). 

(LW) Does the board have any questions? 

(DK) Dan Kugel - I was just in the process of learning about the violations and trying to learn some 
background on that lot. I talked to the prior owner of the property and some neighbors that had owned 
property in the past. They claim that this pathway hacj always been there to access the river. There is a 
patio area with stairs coming off from this path that are decades old for sure and they are starting to 
crumble and break down now. One neighbor said that 20 years ago he was driving a tractor full size 
John Deer tractor 4X4 down this pathway to access the water front and do some work. I understand 
what the prior owner done was wrong paving, but I am not sure based on just the little bit of research 
that I did that there wasn't some pathway there to access the water front. Although it would have been 
rough and rocky and I am sure there was a road in because of usage. 

(EH) I think that the entire driveway should be removed per the request from Michael Wenholz. You 
do have access to the river apparently. If the retaining wall is doing some useful purpose I have no 
objections. 

( . (LW) Okay, any other comments or questions? 

(KP) This request really only pertains to the last 97 feet of the roadway if I read this correctly. The 
remaining roadway is another matter? Am I correct on that? 

(LW) The applicant's request is to remove the 97 feet and I think that is the DNR and the Dept. of Land 
Management's thought that, because of where the driveway is located in relationship to the river that 
the entire driveway be removed and that the retaining wall is kept and that there is additional erosion 
protection offered in the area indicated by the code. 

(KP) That's what I understood, but from our roll from the board here we are only to deal with his 
request as submitted, correct, not the other chunk of road that was mentioned in the DNR Letter. His 
request was to remove that asphalt the last 97 feet the teal part of our map and deal with that as this 
request and if the rest of it comes down that has to be removed, that is nothing we should be dealing 
with at this board tonight. Is that correct, Jim? 

(JK) Let me read the Public Hearing again. Jim read a portion of the public hearing. Again after-the-fact 
permitting is most difficult trying to figure out what was there. ' 

(DK) So I understand the logic of the retaining wall is preventing some further erosion of the bluff base. 
Under that same logic does it make sense to take out the asphalt alongside the retaining wall does that 
compromise the wall itself? Could that be considered part of the erosion control measure? 

(JK) I think if we knew the engineering spec on how it was built, that would help a lot. We don't know 
the contractor that built it . Did Mr. Mosby happen to mention that? 
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(DK) He did not. 

(EH) It seems to me that it sits entirely with the SPZ but it doesn't make sense to take this part out 
without taking the whole thing. You are only solving half the problem if you are doing that and I think 
that would be a stipulation. I feel that the entire should come out because you can't use the other if 
that is the type. We are not doing you any favors as to take part of it out and later you will have to take 
the rest. I don't think the road is holding up the retaining wall. 

(AL) If we would even pass this permit, the state is going to come in and make us take it out. They are 
aware of it now and they are very aware of what is going on. I have worked with these guys for 37 
years, so I know for a fact that what they are going to do. They have jotted down to see what we are 
going to do. It is a sad situation that we have run into here where somebody buys a piece a of property 
like that especially on the St. Croix Scenic River knows as well as the rest of us they can sell that 
property with violation on it and then the person that buys it is stuck with these violations that were 
there. I wish there were some way the whole could be sold and the violations that were on there could 
be cleansed up and taken care of. I don't know why that isn't a rule or a law. 

(LW) I know the violation has been addressed earlier. The Department of Land Management has been 
aware of it and the only reason they became aware of it is because the fact that we had an issue on Lot 
3. Are there any other questions or comments from the board members? 

(LW) Okay, after listening to the testimony , the discussion, and the staff report, one more time is there 
any questions or discussions, I would like to entertain a motion and then we should take into 
consideration what the staff recommendations are on page 6 and it is pretty well self-explanatory, 
except for# 2. The motion should address the driveway. Anybody care to make a motion? 

(KP) Since we don't know what the effect of removing the whole driveway would have on that retaining 
wall, that whole thing could slide if the paved area was gone. Maybe we need to have a little more 
investigation into that or we will be back dealing with removal of retaining wall that fell down. That 

would be my concern. 

(EH) Do you think the driveway is supporting the retaining wall? 

(KP) I don' t know, I have never se'en it. the lower part, I have no problems with. I think the whole thing 
has to go. I just don' t know if we should say remove the driveway and leave the retaining wall is the 
right move until we know if that retaining wall is going to be self-sufficient. 

(MG) It might be a sub surface problem where the driveway is. Llet's say if it is 6" below existing grade, 
it could be supporting that retaining wall and that would take all that asphalt out of there and that 
could take the bottom of that retaining wall and make it unstable. Is it possible to cut behind that 
asphalt and leave a portion there to keep it so it is not going to fail possibly? I know it is kind of a half 

measure. 

(EH) I was out there this morning and there is very deep asphalt here like how you would have on a 

county road . 

(JK) Ed, I looked at that driveway and I did not core into it, but it is pretty substantial depth on that black 
top. I would guess 3 to 4 inches minimum. 
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(Arby) You say that is a very effective retaining wall? 

(JK) I didn't see any failure at all of the entire length of it. 

(AL) Do you feel that leaving some blacktop there would be the right way to go or just take it out and 
hope that is the way to go. 

(JK) I don't want to make a rash decision on it. It would be best if we had the engineering on how they 
set that wall into that hill side. It is pretty high. It is 5 courses high on this end and sometime 6. 

(LW) The blocks are probably 8 inches tall. 

(AL) What damage would it do us if we said leave 2 feet of that black top? 

(JK) You mean as somewhat of a footing? 

(JK) Dan, do you have any thoughts on that? 

(DK) I don't. Just when you were talking the depth of the asphalt I just wanted to also see if there is any 
idea and I am sure you don't about gravel blow to it they needed to have a decent gravel base plus 
asphalt on top if that was helping to support the bottom of the retaining wall. 

(JK) Without the construction design it is really hard to know what to do there. You don't want the wall 
to collapse because then you are going to have soils migrating. This is so close to the river. I think it is 

( good discussion to try and figure this one out. 

(LW) I think unless there are any other questions, we will table this and be getting an engineer and they 
would have to do some core samples and we would have to come back on it, otherwise if you wish to 
leave some of it for stabilization of the wall. Are there any other questions? I will accept a motion. 

(AL) Arby Linder made a motion that we have to take out the entire driveway except 2 feet in front of 
the retaining wall out to stabilize that base and we also follow 8 of the 9 recommendations on seeding 
that the zoning has come forth and that has eliminated # 2. This motion was seconded by Barry 

Barringer. 

(LW) Just to clarify that of the 9, number 2 is the one that you are modifying. Instead of removing the 
entire driveway you retain 2 feet along the retaining wall portion of it. Okay. Is there any discussion? 

(EH) Do you think that would meet the DNR's specs? 

(AL) I don't think the DNR is going to bother you. Once he sees that he has committed to reseeding and 
doing the thing that is necessary, I think the Dept. will be very tickled and leave us alone. 

(LW) Is there any other discussion? All those in favor signify by saying aye, (yes) & opposed - (none) 
Motion carries. Jim, are there any other questions? 

(JK) We will send out the finding, facts, & conclusion within a week. There will be appeal rights with 
that to with any decision that comes out of the board. 

(LW) Jim, is there any future agenda items? 
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(JK) Yes, there is one after-the -fact Conditional Use Permit for a stairway segment in the Croix County 
land division. I saw that looking at an adjacent property. I couldn' t help but notice it and I told the guy 
to tear it out and he said I just want to come in for a permit now. So we are going to get plans now and 
he is on his way to Clifton to get approval and we will see what it looks like. I didn' t get into the 
property to check it all, I could just see it from the beach so we will react to that one soon. 

(LW) And that is potentially the one for the January Public Hearing meeting 

(JK) Yes. 

(LW) Discuss and take action on reappointment of 3 Board of Adjustment members. The terms of 
board of Adjustment members, Barry Barringer, Greg Kerr, and Mike Graham have expired. I would 
assume that these people would be interested. What do we need to do here, Jim? 

(JK) I got this pamphlet from extension Board of Adjustment appeals samples of rules procedure. There 
is something on attendance that I want to read to you because Mr. Kerr has not shown up for but one 
meeting in all the years you guys have been doing this. It states that any member of the zoning board is 
absent from so many consecutive regularly meetings , then the members should be considered 
delinquent. Delinquency should be grounds for the governing body to remove the member for 
nonperformance of duty or miss conduct upon a public hearing. The elected secretary or acting 
secretary in the absence of the elected secretary shall keep attendance records and shall notify the 
governing body whenever any member of the zoning board is absent from so many consecutive regular 
scheduled meetings so the body can consider further action allowed under law. We have not had a lot 
of response from Mr. Kerr and I think w e should consider what is right for the committee. If he doesn' t 
have enough interest to call and say he is not going to be at the meeting and doesn't respond . I think it 
is up to the board or maybe the chairperson of the County Board to say let's get somebody else and 
maybe and then maybe move some of the alternates up into 2 regular positions. Our first alternate was 
Mike Graham, so if Mike is interested, you can take a vote and see if you want to promote him into a 
regular board and then Barry Barringer would move into the first alternate position. 

(EH) Does the board appoint? I thought they were appointed by the County Board. This is the first time 
I have heard what you just said. I don' t recall that the Board of Adjustment does this, but I have no 
objections of do ing this. 

(JK) I don't think we can appoint someone to the board. That still comes from the County Board. At this 
point we have to see if there is still interest here from Barry, Greg and Mike. First of all we should find 
out if they are interested in continuing on. For the board, you go through that procedure. 

(LW) Greg has made a pretty loud statement by not showing up. We don' t have to petition him or 
anything. He hasn' t responded . 

(JK) He was a regular member. 

(LW) I think we could take a motion from within to request that the County Board consider removal of 
him for not being in attendance. Jim, would that be appropriate? 

(JK) Yes. 
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(LW) Arby made a motion that we request the County Board to remove him from the Board of 
Adjustment. Is there a second to that motion? Ed Hanson seconded the motion. All those in favor 
signify by saying aye, opposed - none. Motion carries. Jim, if you would relay that thought to the 
County Board we would appreciate it. 

(AL) Do we need to recommend to the board that Mike move up to a regular member? 

(JK) Under officers it says that regular organizational meetings, the zoning board should select from its 
membership, a chairman, vice chair and a secretary. It may at any meeting elect replacement for any 
officer who is unable to perform the duties of the office. Officer shall serve until the next organizational 
meeting. I think it is appropriate for this board to decide who moves into that first place. 

(AL) A motion was made by Arby Linder to select Barry Barringer as the first alternate and Mike Graham 
as a regular committee member. Ed Hanson seconded the motion. (KP) Ken Peterson made a motion to 
adjourn at 8:21 p.m. and the motion was seconded by Arby Linder. 

(KP) Ken Peterson made a motion to adjourn at 8:21 p.m. and the motion was seconded by Arby Linder. 
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 BOARD OF ADJUSTMENT COMMITTEE 

MEETING AGENDA 

Thursday, November, 10, 2011 – 7:00 p.m. 

County Board Room, Pierce County Courthouse, 

414 W. Main St. Ellsworth, WI 54011 

 # Action Presenter 

1 Call to order Chair 

2 Next meeting dates:  Chair 

3 Approve minutes of March 31, 2011 Board of Adjustment 

Committee Meeting. 

Chair 

4 Discuss/take action on a request for a public hearing for a 

variance to allow a building height of 110’ in the Industrial 

District on property owned by Greg Bechel in the SE ¼ of the 

SW ¼ of Section 07, T25N, R15W, Town of Union, (W2326 US 

Highway 10) Pierce County, WI. 

          

 

         Jim 

5 Discuss/take action on a request to remove existing driveway, 

associated grading & revegetation in the St. Croix Riverway on 

property owned by James Poepl in Gov. Lot 1, Lot 2, Section 26, 

T27N, R20W, Town of Clifton, Pierce County, WI. 

 

Jim 

6 Future agenda items. Jim 

7 Discuss/take action on reappointment of 3 Board of Adjustment 

members.  The terms of Board of Adjustment members, Barry 

Barringer, Greg Kerr, and Mike Graham have expired 

 

 Jim 

 

8 Adjourn Members 
Questions regarding this agenda may be made to the Department of Land Management at 715-273-6746. 
Upon reasonable notice, efforts will be made to accommodate the needs of individuals with disabilities 

requiring special accommodations for attendance at the meeting.  For additional information or to make a 

request, contact the Administrative Coordinator at 715-273-6851. 

                               (11/10/11) 



 BOARD OF ADJUSTMENT COMMITTEE 

MEETING AGENDA 

Thursday, May 26, 2011– 7:00 p.m. 

County Board Room, Pierce County Courthouse, 

414 W. Main St. Ellsworth, WI 54011 

 # Action Presenter 

1 Call to order Chair 

2 Next meeting dates:  Chair 

3 Approve minutes of the March 31, 2011Board of Adjustment 

Committee Meeting. 

Chair 

4 Discuss take action on a request for a public hearing to allow for 

a new 10’ x 14’ building by We Energies on property owned by 

Northern Natural Gas located on the NW ¼ of the SE ¼ of 

Section 35, T25N, R18W, Town of Trenton, (N1835 US 

Highway 63), Hager City, WI., Pierce County, WI. 

         Jim 

5 Future agenda items and departmental update. Jim 

6 Adjourn Members 
Questions regarding this agenda may be made to the Department of Land Management at 715-273-6746. 
Upon reasonable notice, efforts will be made to accommodate the needs of individuals with disabilities 

requiring special accommodations for attendance at the meeting.  For additional information or to make a 

request, contact the Administrative Coordinator at 715-273-6851. 

A quorum of County Board supervisors may be present.                                    (10/28/10) 

 Cancelled
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                Approved by: 

        ________________________        

         Lee Wright, Chairman 

        ________________________ 

        Date 

MINUTES – Pierce County Board of Adjustment Meeting 

March 31, 2011.    

 

Members Present:  Lee Wright, Arby Linder, Kenneth Peterson, Ed Hanson, Barry 

Barringer & Mike Graham. 

Others Present:  Roger Humphrey, Marc Putman, Pete Hanson, Jim Kleinhans, & Carol 

Denninger. 

Chairperson, Lee Wright, called the Board of Adjustment meeting to order at 7:00 p.m. 

in the Pierce County Board Room, Ellsworth, Wisconsin. 

 

(Lee Wright) I would like the record to note that there is a quorum of the Board of 

Adjustment members here this evening so we can have a meeting.  At this time Jim is 

there anything on the schedule that we need to know about? 

 

(Jim Kleinhans)  There is one pending. I am just waiting for the guy to bring in his 

compete application, but I don’t have it yet.  Could we set some meetings for the next 

few months? 

Next meeting dates:  April 28, May 26, & June 30, of 2011. 
 

Next Agenda item is that we need to review the minutes of the last Board of Adjustment 

Meeting. Arby Linder made a motion to approve the minutes of 10-28-2010 and the 

motion has been seconded by Ken Peterson.  All in favor.  Motion carried.   

 

(LW) The reason that we are here this evening is to discuss/take action on a request for 

an after-the-fact conditional use permit for a stairway in the St. Riverway on property 

owned by James William Abbott Ladner described as Lot 3, the North 30 ft. of Gordon 

Ahlgren Assessor’s Plat together with easements, located in the N ½ of the NE ¼ of 

Section 26, T27N, R20W, Town of Clifton, (W12821 720
th

 Ave.), Pierce County, WI. 

 

(LW)  Before we get into the meeting, I want to make sure that everyone in attendance 

this evening that is not part of the board has had an opportunity to sign in at the podium. 

I just want to give everybody just a little overview of the authority of the Board of 

Adjustment and what it is.  The Pierce County Board of Adjustment is an appellate board 

required by state law in any municipality that has adopted a zoning ordinance.  The board 

does not have authority to amend or repeal any provision of the zoning ordinance.  Its 

authority is limited to appeals regarding interpretations of ordinance provisions, 

consideration of variances, and considerations of conditional use permits.  The board 

functions like a court.  Its purpose is to give a full and fair hearing to any person whose 

property interests are affected by these matters.  Its job is to apply the zoning ordinance 
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and appropriate legal standards to the facts of each case.  The board meeting and public 

hearings are open to the public.  A taped recording is being made of the proceedings.  A 

decision of the board may be appealed by commencing an action in the circuit court for 

this county within 30 days after the date of filing of the decision in the office of the 

board.  Anyone in attendance this evening wishing to speak can do so and they will be 

given adequate time to state their case. Also anybody wishing to speak will need to come 

forward and be sworn in.  We also need to have you state your name and address for the 

record.  We would like to have you speak into a microphone so that we can get a 

recording of your testimony.  When anyone has the floor, I request that there are no 

interruptions.  You will be given adequate time to state your case or to ask questions. 

Jim, has notice of  the meeting been published in the Pierce County paper? 

 

(Jim Kleinhans)  Yes.  It was published in the Pierce County Herald and the Prescott 

Journal.   

 

(LW)  Jim, could you read what was published in the paper? 

 

(JK)  Jim read the public hearing that was published in the paper. 

 

(Lee Wright)  We can open this up to testimony this evening.  Are you gentlemen here as 

either the applicant or representatives of the applicant?   

 

(Marc Putman)  We are here as representatives. 

 

(LW)  Am I correct that the applicant is not here this evening?  Okay, fine.  I need to 

swear you in.  Who ever would like to speak first, I need you to state your name and 

address. 

 

(Roger Humphrey)  My name is Roger Humphry, Humphrey Engineering.  My address is 

306 Hymo Street, Woodville, WI.  

 

(LW) Would you raise your right hand and promise to tell the truth, the whole truth and 

nothing but the truth under penalty of perjury?         

 

(RH) Yes.  I was contacted a little while back by James Ladner’s attorney, Tom 

Jacobson, on looking at applying for a conditional use permit.  That was the attorney and 

actually never met Mr. Ladner.  We were always on a conference call.  We went through 

things and looked at what needed to be done in terms if the scope would work for a 

conditional use permit.and with the agreement to some extent with the attorney.  I 

contacted an associate of mine that I work quite often with, Marc Putman, with Putman 

Planning and Design and coordinated a conditional use permit do to the nature I think of 

what we were looking at as our application.  I am going to introduce Marc because 

essentially he has done very much the bulk of the work with the sight but I thought it 

would be fitting to give kind of the introduction of myself and how we got involved.  

This is Marc Putman, Landscape Architect. 

 

(LW)  Marc, would you like to give testimony now? 

 

(MP)  Yes sir. 
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(LW)  Okay.  Would you state your name and address. 

 

(MP)   My name is Marc Putman, Putman Planning & Design.  Address is 724 Riverside 

Drive, N Hudson, WI.    

 

(LW)  Okay. Marc would you raise your right hand and promise to tell the truth, the 

whole truth, and nothing but the truth under penalty of perjury? 

 

(MP)  I do.   

 

(LW)  Okay.  Would you go ahead with your testimony? 

 

(MP)  Roger as you know is a civil engineer and I am a landscape architect.  Both of us 

are registered in Wisconsin and often work together on projects that involve some 

structural questions as well as sight design and planting and screening.  Roger brought 

the project to us and we learned of it anew.  Jim was helpful in providing information and 

so was Andy.  We both visited the sight as well.  Our understanding of the background of 

the circumstance was Mr. Ladner purchased the house and the lot at an auction from the 

previous owner.  He ended up owning the property and was some what surprised to find 

out later that there was an issue with the stairway.  We tried to do our best to do both the 

spirit and the intent of the law.  As we read it given a kind of unique circumstance where 

the owner bought a  piece of property as is and discovers late in the game that now there 

is something wrong with it.  What can we do to fix that? We read the ordinances. Our 

background is in doing lot of planting design and a lot of dock work as well as other 

things.  There were questions about the structural integrity of what was out there.  Roger 

is very able to understand those issues so we visited the site and we formed what we 

thought to be the best professional solution to a problem and that is; can you meet the 

goal of a scenic river way how best to hide a stairway in that context?  Rather than tear 

the place up and move the stairway, how can we screen it?  We didn’t think we were 

going to be doing any grading. It was primarily an issue of how best can we screen this 

with the best plant material solutions and very light weight activity in terms of can we 

give some mechanism for vines to grow.  We focused first in drawing these illustrations 

and if you flip a few pages forward you will run into this light blue/green vegetation.  

That is what is there.  Then again this was not down to the eyelash for the exact location, 

but it is pretty accurate.   We did measure the stairway closely and measured the stair 

riser dimensions, and the landing dimensions also. There was some difference in 

topography information.  We were able to go back & forth with Jim and he goes out and 

does a good job of survey information and we edited that information and provided it to 

him in e-mail form.  There really is no difference between the grades that he arrived at 

and the elevations that we arrived at.  Our focus was not on changing grade because there 

is rip rap and bolder materials out there, but rather how best to obscure what is there and 

in the long term protect the slopes so that they aren’t subject to potential erosion.  Is there 

some way we can address some issues of what it looks like in the night time with regard 

to exposed  luminaries and is there someway to reduce the glare impact on the people 

who are adjoining the water experience during the summer time?  So if you then flip so it 

is yellow/green is the proposed planting and we thought the best way to obscure the 

stairway, now the ordinance calls for it to happen.  Jim, was it five years?   

 

(JK)  Yes, it is five years. 
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(MP)  We thought there would be a way to accelerate that greatly with the use of vines as 

well as shrubs.  Then we also if my understanding is correct, the issues primarily in a leaf  

on condition that the screening has to be effective.  We attempted to do more than that 

and that is to study it in terms if there is someway where we can further obscure it both in 

a leaf on and a leaf off condition with the use of evergreens?   Essentially we put this into 

a 3-D modeling computer program so you can see what it looks like.  You can see 

essentially in the upper left hand corner there is a before perspective and you go down to 

drawing 2 you see an after in a summer condition.  If you go to the upper right you will 

see the before perspective and then the after below it in terms of trying to accelerate the 

screening process of this plant material.  If you have had some experience with Engleman 

Ivy or Boston ivy, they are aggressive plants.   We feel quite confident that the screening 

will take place in far less than five years.  Now the existing stairway utilizes cables, cable 

rail, which is about the least obtrusive rail you can think of.  We thought the best way to 

cause the tethering of the ivy’s to be aided would be to add the vertical cables that are 

shown in the drawing on the lower left hand corner, over 5 A, the cable trellis perspective 

before vegetation and then on the left in the lower right hand corner is the vegetation 

growing in.  We attempted to show the winter condition before and after in the upper 2 

photos proposing to use the large evergreen shrubs to help obscure the landing, but also 

the stairway.  Then in the summer time you can see that the current condition is quite 

grown up.  In terms of what association plant material both small trees and large shrubs 

as well, if you look to the right the summer view the after shows what we believe to be 

the impact of both the shrubs and the ivy.  On the last page  again, in concert with what 

your ordinances call for is the detailed planting.  We did pursue this to a local reputable 

landscape firm.  It is Buell’s landscape on the other side of the river.  They have done 

fine work for us in the past.  We have quotes from them and the owners are accepting 

those quotes and we feel confident that this plant material will be put in.  In fact we have 

gone as far as to think about how you get heavy plant material over there without 

trooping down the hill side and wrecking the stairs and so forth. We think we will deliver 

it across the water.  Loading it and bringing it on some guy’s pontoon boat.  To back up 

stream a little bit from the process we thoroughly considered the issues of moving the 

stairway.  Frankly, the foundation structure appears to be quite good.  There is substantial 

steel angle that is set below installed tightly fit boulders.  The costs are somewhat higher 

for the planting because that boulder rip rap is so tight and we are going to have to move 

some around to get the vegetation into some of those boulders and then we will put it 

back.  The ordinance requires native plant material or species that are native to the area 

and all of those that are on our plant list are consistent with that  requirement as well.  We 

had a lot of discussion internally as to whether or not the stairway should be moved or it 

shouldn’t and in our view much more damage would be done moving the stairway and 

re-excavating and re-positioning concrete piers and the like that are already there 

downright stable.  The stairway has been there for almost 10 years and has been subjected 

to high water before as well as trees and ice moving by it.  It is in pretty good shape.  The 

topography we took and when we visited the site it was pretty good.  The steel 

anchorages, the bolting and the like are good as well as the stain.  The quality of the 

material shows no wet rot or dry rot. We think we have done a good job of screening it.  

Again after-the-fact and the other issue that has come before is the landing size. We 

understand that the criteria are at 40 square feet verses the 70 square feet.  We believe 

that the screening effort combining both the summer plant material as well as the winter 

growth, the evergreen growth will do frankly as good a job as anyone up and down this 

section of the river to screen this.  These are photo examples of if you just look up and 

down the river and see who is doing what.  Mr.Ladner’s stairway is certainly no more 
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visible and I guess I would argue somewhat less visible, than a lot of these other 

stairways.  I think by the time that the plant material takes hold and so forth it is just not 

going to be visible particularly in the summer. I think that the plant material now 

admittedly, like Jim has pointed out the deer have a likeness for our Arbor Vitae.  The 

issue we really want to screen in that case needs some Arbor Vitae pruning at the bottom 

so it gets up there a little faster and get up into the landing area.  We have tried to think of 

as many things as we could and do the best job that we could.   

 

(LW)  I just want to clarify some things Jim and address this to you so the board 

members know what we are trying to accomplish here.  We are dealing with an after-the-

fact conditional use permit on this stairway and we have issues with the landing in the 

fact that it exceeds the 40 square feet.  

 

(JK)  Yes. 

 

(LW)  Then there is the issue of the screening to make it visually inconspicuous.  Am I 

correct in assuming that the stairway on its own merits being that it is 48 inches meets the 

standards of the county?   

 

(JK)  Yes.  The stairway width is fine. 

 

(LW)  So it is basically the landing portion of the stairway we have an issue with.   

 

(JK)  We have an issue with the lighting as well.  The lighting fixtures that are on the 

landing are not consistent with our code either.   

 

(LW)  Right, because they are there. 

 

(JK)  Yes. 

 

(LW)  Is there any other issue that the board needs to be aware of?   

 

(JK)  No. 

 

(Ed Hanson)  I see a picture of a shed here.  Does that meet the code? 

 

(JK)  No.  That is not part of the request Ed.  I added that because I know the DNR would 

have some issues with that when it shows up on the photos.  We are doing enforcement to 

take care of that, but I thought if you guys went down there you would see it so I just 

threw in the facts about the shed.     That is a violation and we are dealing with that.   

 

(LW)  How many members were able to get down there?  I went down there and with the 

snow and the grade it was a challenge.  Jim has clarified what we are trying to address 

here this evening.  Do any of the board members have any questions of the testimony that 

we have had so far? 

 

( Arby Linder)  I am not blaming the guy who bought it.  I am assuming he did not know  

that was a violation.  Also as I look at that a touch down that it stood up to the flood 

waters.   It is still active and it still can catch debris.  It just bothers me that it is after-the-

fact again.   
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(LW)  Jim, this improvement we were determining through testimony, the previous 

owner built the deck.  Is this Correct? 

 

(JK)  Yes. 

 

(LW)  He would have done so at that time with the benefit of the land use permit? 

 

(JK)  He would need a conditional use permit from you folks to do this.   

 

(LW)  Right.  Did he go ahead and build this without benefit of any kind of conditional 

use permit? 

 

(JK)  That is correct. 

 

(LW)  Is it correct that this is an illegal non-conforming structure? 

 

(JK)  I wouldn’t call it non-conforming because it is illegal.  It is just an illegal structure.  

If it is non-conforming it has to be something that would have to be permitted.   

 

(LW)  Yes, being that it went over 40 feet on the landing, that would make it illegal, 

wouldn’t it?  So we are dealing with a structure that was put up without benefit of a land 

use permit even.   

 

(AL)  That is the point that I don’t like.  I am not blaming the guy who bought this. My 

feeling is he probably didn’t know.  What do you guys think would be fair to take a look 

at the landing?  

 

(MP)  Could I go back to something you said about the stairway and the dam affect?  

Here is the stairway landing.  There are substantial trees right at the base of it that really 

would perhaps have the same affect if they are going to catch something.  It is frankly 

going to get tangled up in all of this stuff before it gets tangled up there.  I don’t want to 

debate this subject. I have had docks that have got beaten up in the ice.  This does not 

show that evidence in the photos.  It doesn’t show that kind of damage in wrecking and 

splitting and it is wood.  It is bolted into some steel.  So with regard to that issue I think 

the topo configuration actually acts as a way of diverting what could be damaging flow.  

Do you see this contour right here?  The contour dives back to a degree.  The stairway 

isn’t out but there are things in its way and the flow is diverted past the end of the 

stairway which very well may be why it hasn’t been damaged.  With regard to the 

stairway Mr. Ladner provided a lot of the narrative in this cover letter.  He has in so many 

words that we bought this on the assumption that it was okay and he made the point that 

he asked to make sure that there weren’t ordinance violations.  He said to us that he was 

informed that there were none.  Whether that is true or not, I don’t think exactly  

irrelevant here to our case because we are trying to do the best job we can to screen what 

is there.  Now to go to the stairway landing issue if it is to this body if it is to hold 

everyone no matter what the circumstance to the letter of the law no matter how much it 

hurts them.  Then it is clear.  You cut the whole thing down and shove it against the 

wooded slope, tear the wooded slope up and put the stairway in its least quote on quote 

least visible circumstance, but then you don’t need folks like you to look at the 

circumstance and weigh the various values.  Our take on it is that the stairway is in the 
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right place given if you weigh what it would take to tear it out and put it in a different 

location with regard to the landing.  We have done a fair amount of work over the years 

with ADA and other regulatory regimes that basically say well here is what a stairway is 

and here is what a landing is and yes, the landing is 4 feet wide.  It would be possible if 

we weren’t thinking about a larger landing that was currently measured as 70 square feet.   

It doesn’t count the 4 feet that is used by the stairway coming down.  It is as if there is a 

stair and then a landing that is 70 square feet and then the stair coming down.  If you 

were to look at the contents right now where someone basically bought a pierce of 

property and was told that it was okay.  What is the fair way to fix it?  I would argue that 

and Jim didn’t agree with this when I brought it up to him and I can understand his 

position with regard to reading the letter of the law.  If I were to put slightly different 

stair tread configurations and cause that stair to become a winder stair, a stair that winds 

around.  Then the landing portion would be outside 4 feet of width and result would be 

we would be about 2 feet to long to have a landing of 40 square feet.  We could block 

that with planters and not have to get into tearing the deck up and not getting into that 

kind of thing.  That would seem to me a fair approach.  We want to put plant material up 

there anyway.  That struck me as a design solution to a not very fun political problem that 

was none of our making.  That would be my response.  You could cut the landing down 

or you could simply leave the structure there because the idea of putting new piers in to 

that stone rip rap area doesn’t sound like a lot of fun to me.  The worse case is you tear 

the deck up and have it end up being 40 square feet counting what I would call the winder 

area and you leave the structure there or you could cut the structure down, put new piers 

in and reduce it down to 40 square feet.  I think that is more damage to the sight, and 

more likely to create erosion potential, not that we couldn’t put it back and fix it.  It 

would seem to balance fairness with obscuring the place and getting a little more plant 

material up there as well.  I guess our preference would be not to tear it up.   

 

(EH)  Who told him that this would be okay?   

 

(MP)  Mr. Ladner wrote he had been advised by those same officials and I don’t know if 

he was talking about Andy or you or someone else.  In September of 2009, Mr. Ladner 

was informed by Pierce County officials that the stairway and shed were non-conforming 

uses and would require a conditional use permit.  He had been advised by those same 

officials earlier in the summer of 2009 in connection with discussions about other matters 

that there were no other ordinance violations on the property.    I did not write that.  He 

wrote that.  I put it in our letter.   

 

(LW)  Was that after he purchased the property? 

 

(MP)  Yes. 

 

(LW)   He purchased the property in 2007. 

 

(MP)  Mr. Ladner purchased the property in December of  2007. 

 

(LW)  So obviously the deck was there when he purchased it.  Jim, do you normally go 

out and review parcels?  There would be no reason to have a site inspection unless there 

was another permit on that property or near by, would there? 
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(JK)  That is correct.  I was at an adjacent property doing some work and that is when I 

started to observe violations.  There were three of them.  Mr. Ladner was talking to Andy 

about what the issues are because the previous owner came and talked to him and to 

Andy before he put it up for auction.   

 

(LW)  Like the previous owner just by talking to Andy doesn’t mean that Andy goes out 

there. 

 

(Ken Peterson) You mentioned the aggressive plants you were planting.  Are they 

aggressive enough to become a problem spreading beyond where you want them?   

 

(MP)  No.  Not likely.  They are native, number 1.  The river has a way of doing its own 

pruning.  I don’t think that will be an issue.  They have their own controlling devices, 

deer included.   

 

(Mike Graham)  Any thought given to re-planting if necessary?  I have done a fair 

amount of planting myself.  To take out those plants to possibly slow their growth and if 

not is there potentially any thought to replanting plants so they don’t die the first year?     

 

(MP)  Most every contract we have ever written with the planting contractors calls for a 

one year guarantee so that it establishes itself and shows that it can grow in the 

circumstance.  At some point if you and I were in the contracting business, you are going 

to have to pay us to put new plants back after the second year. That is a performance 

issue that I think could be attended to with some edit to the motion.  Except for the deer, I 

don’t think there is going to be an issue with regard to an over growse or yellow dog 

wood.  Those are tough plants that like the water.  We have tried to pick plants, like River 

Birch.  They like water and grow well.  I think I commented on in discussion with the 

contractor he made cost estimates to make sure that the proper soil was put in place on 

the slopes and then the rocks put back so that if it rains it doesn’t wash away when it is 

still trying to take a hold.  We hope we have figured out that stuff ahead of time.  The 

idea is not to draw pictures and have them die or wash away.  The idea is to grow up 

pictures and have them turn out that way.   

 

(MG)  We do know that this stuff can die. 

 

(MP)  There will be a guarantee for the first year.  You could reference the five year that 

the vegetation would essentially be substantially in the position shown and that it takes its 

growth habit based upon that plant.  What is a yellow twig dog wood suppose to be in 

about five years?  Four feet, five feet?   

 

(LW)  Okay, does the board have any other questions? 

 

(EH)  I am still wondering with this building Jim.  Is the DNR going to allow it to stay 

there?   

 

(JK)  Because it is above the ordinary high water mark it is the county’s jurisdiction.  Our 

attorneys are working on that.   

 

(EH)  I agree with Arby.  I have been on the board long enough to know that there is 

several times and several people that we know that have decided they can do as they 



 9 

wanted to.  It seems that you are doing as good a job as you can do to hide it with your 

vegetation.   I don’t think that should be too difficult to bring that landing to trim it 

someway so that it would meet the okay.  I am going to wait and listen to what you have 

to say about it and then make my decision.     

 

(RH)   The stairwell under my understanding existed here and was later altered by the 

previous land owner.  My understanding of how it existed was that if followed the 

general shape of the upper landing it was projected essentially straight out as apposed to 

the angle that is now in its present form.  In looking at that and I agree with much of the 

comments that Marc has said.  Just up stream of the land that is very close to it is kind of 

a clump of fairly substantial trees that I think does provide a protection.  When we did 

our site visit out there we saw zero evidence of any kind of shifting or moving.  Marc 

said it is made of wood.  I think what happens with ice flows is the stream is somewhat 

constricted just above this and on the other side where the old landing would of extended 

out is kind of an expansion.  Then as we continue to look down stream there is another 

kind of restriction point.  I can’t say whether the original stairs be projected kind of 

straight out in its angle was more exposed than it is in its current shape.  That is probably 

even more conspicuous where it originally sat where this has been turned up against the 

side of the vegetation.  The other in terms of the landing itself, the stairway sits on metal 

angle posts.  I am not sure exactly how they actually drove the angle posts into the 

ground.  There is no sign of any heaving of the nature which tells me the depth is 

substantial.  You would have to get some kind of equipment in there I think to actually 

drive those.  I would almost call them a piling to create that substantial structure part of 

that.  To alter the landing would require some excavation in other work to put that into 

place and to put it back to its original condition would actually leave the bottom of the 

stairs somewhat unexposed somewhere in the middle of a beach area.  Whenever it was 

altered it was kind of put up against along the side and the foot of the bottom of the stairs 

is actually being armored to some extent by a fairly substantial clump of trees.   

 

(KP)  We have a light issue too.  There is a big flood light pictured on that landing. 

Obviously that is not going to be a shielded item if it is on and is going to be very visible 

from the river.  I would be concerned about that big flood light on the landing. 

 

(LW)  I think that just to review this here there are basically three issues that this 

conditional use permit has to address.  One is the screening and we are seeing that there is 

certainly an approach here to screen the stairs properly.   We have an issue with the 

lighting and the third item is the platform or the landing size.  If we think the screening is 

okay if you are to that point that is one issue we can put off to the side.  The light is easy 

to deal with if it is illegal it is taken down and then the dimension of the landing.  Are 

there any other comments amongst the members of the board?  If not, Jim will give us the 

staff report. 

 

(JK)  Mr.Ladner purchased this property in 2007.  The lawyers that are working on this 

case found the deed and the previous owner had checked that there were zoning issues.  

Unfortunately, Mr. Ladner wasn’t curious enough about what that meant, so now he is in 

hot water, so to speak.  Were are trying to clean it up and that is why we are here tonight  

to try to rectify one of the issues.  This board approved that rip rap permit back in 2002.  I 

did an inspection on that rip rap after it went through the courts and the DNR issues.  The 

rip rap was there and then those irons were put in afterwards. I checked the rip rap 

because we were trying to verify they didn’t kill too many trees by placing the rip rap.  
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That was one of the conditions of that permit.  The irons that hold up that stairway are 

connected by a c type clamp with a quarter inch bolt going through them.  I don’t know if 

you can catch that from the photograph, but you probably saw that Roger.  Those irons 

are pretty substantial.  They must be in the ground pretty well.  I am trying to make a 

point where there is a court case where somebody built a deck too close to a lake.  They 

were within 75 feet of the ordinary high water mark.  When the zoning staff took them to 

task, they said it was illegal and they had to tear it down.  That went on to circuit court 

and  they resolved that.  Once they left the structure of the deck in place then they pulled 

back the first 10 feet of the deck.  The deck boards met the setback, but the super 

structure of the deck did not.  The courts found that was adequate, because the physical 

deck where the platforms where you stand did not encroach on the 75 feet.   In this case 

where that landing goes out to the downstream side with the extension, that could be 

modified and just supported with some kind of ridged framework underneath the landing 

and utilized, possibly with a cross beam.  Tying those I beams together and then build up 

to support a 40 foot landing.  I don’t think that would be too difficult of a task to 

accomplish and it would be intent of our river way code.  Other than that it would take a 

variance because we have a dimension, and every time we exceed a dimension that would 

take a variance and I don’t know if that would qualify for variance standards.  I did put 

the definition of visually inconspicuous right in the staff report so it is really clear what 

we are trying to accomplish with that vegetation.  I think Marc is putting together a plan 

to do that for this after-the-fact permit.  One thing we need to think about is that as good 

as the stairway is right now or could it resolve the issue of the stairway was put back 

where it was originally.  I think we have to say is this the most visually inconspicuous 

location for the stairway or if it went back in the original location down toward that 

accessory building on the beach, or is that a better location.  It is tough planting in the 

rocks and that was some of the DNR’s concern is that if we plant into the rocks are we 

going to jeopardize the integrity of the rip rap. There is an engineering fabric underneath  

the rock and that is pretty substantial stone placed there because of the energy of the river 

during flood stage.  The Town of Clifton Supervisors recommended approval of this 

stairway in February provided the request meets county code requirements.  To meet the 

standards that landing has to meet 40 square feet.  Modifying the cable rail to allow 

vegetation to grow,  I don’t see that to be a problem if that is what we are going to allow 

the existing stairway just so we have an effective way to screen the stairway in its current 

location.  In our NR118 the river way code at the state level has a section about an 

affidavit that would be recorded on the property owner’s deed that would describe 

improved mitigation plan.  That would always be something that goes with the deed in 

the event that Mr. Ladner ever sold it.  Anybody that looks at this property would know 

that the stairway needs an effective screening and there was a plan approved by this 

committee.  I mentioned this to the DNR staff and they obtained a copy of my report and 

they concurred with the conditions.  The purpose of the river way says the rules are 

necessary to reduce adverse effects and crowding to preserve and maintain exceptional 

scenic, cultural and the actual characteristics of the water and related land with the lower 

St. Croix River way in a manner consistent with the Wild and Scenic Rivers Act.  I think 

we need to think about that when we are permitting something right down on the beach 

that is fairly visible and somewhat visible during the summer.  I say that with respect to 

the orientation to the landing and then the lights.  I think what Marc proposed is some 

sort of a softer approach to the lighting with those cans that orientate vertical up and 

down, but then again any other stairway or lift that we have permitted never had a 

lighting component, and I checked that out with the Dept. of Natural Resources and they 

said that if you are down there at night folks can use a flashlight.  There is an electrical 
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going to it and there wouldn’t be any problem leaving the electrical if they needed a flood 

light to work on something, but  the lighting fixtures seem to fly in the face of the 

purpose of that code.  So the staff recommends that the Board of Adjustment determine 

whether the proposed mitigation plan would render the existing stairway, at its present 

location, in conformance with the performance standards as established in the Ordinance, 

or whether a different configuration is necessary to meet said standards.  The staff 

suggests the Board consider including the following conditions, if determined to be 

appropriate.   

 

#1. The vegetation mitigation plan shall be implemented within an established 

timeframe with assurance that trees and shrubs planted into the rip rap will be protected, 

watered and cared for to accomplish the desired effect within 5 years without impacting 

the effectiveness of the rip rap.   

 

#2. The landing shall be modified to comply with Section 239.10 L and I suggest the 

date of compliance of possibly being in June of  2011.  

 

#3. The land Management Department shall be notified after vegetation screen 

planting is completed.   

 

(EH)  # 2, the landing should be modified to comply with Section 239.10 L.  Are you 

including that light to remove it? 

 

(JK)  Yes, because lights are not suggested in part of that ordinance.  Under our river way 

code it says prohibited uses.  Well then in the river way district all uses not listed as 

allowed, permitted or conditionally permitted are prohibited. 

 

(EH)  So if we followed your instructions here then that may include that light being 

removed? 

 

(JK)  Yes.  That is on the end of that landing that would come off.   

 

(LW)  Jim, would be any type of intensity light that would be allowable? 

 

(JK)   I don’t know.  Our ordinance is silent on it. We copied St. Croix County’s 

ordinance and there ordinance is silent on it. I looked through RN118 and I didn’t see 

anything in there.  When talking to the Dept. of Natural Resources Engineers, they are the 

ones that said if you are down there at night, you can bring a flashlight.  I suppose there  

would be something about sensible shore land lighting, but along the St. Croix River the 

intent is to maintain river frontage consistent with the Natural Wild Scenic and Rivers 

Act.  We have to try to meet the intended purpose of this ordinance. 

 

(LW)  Does the board have any questions or comment.  Is there any Discussion?   

 

(KP)  I think the landscaping plan is as good as possible considering what they are 

working with, the rock and the hillside.  I think that should provide adequate sight 

protection within a few years.  I have no problem with that.  Like Arby said, I have 

problems with permitting pre-existing structures.  I think at a minimum if we permit this, 

it should be brought into compliance with the 40 square foot landing and remove the light 
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which is automatic at this point.  I have concerns but I think this is probably as workable 

solution as we could come up with.  

 

(LW)  Jim, back in 2002 when the rip rap was permitted at that time would that have 

incorporated a deck to be located down to the river in that permit? 

 

(JK)  No.  That permit was just for rip rap.   

 

(LW)  There was an existing stairway that was quite steep at that time in a different 

location?   

 

(JK)  Yes, and that was torn out as a result of the bank erosion.  That stairway was 

destroyed.   

 

(LW)  So this stairway was just put in at the convenience of the previous owner without 

the benefit of any permit or staff supervision?   

 

(JK)  Correct.  We reacted to a situation that we weren’t aware of.  If you walk down the 

landing to get to the stairs there are 2 small white pines that were planted in the top of the 

rip rap and they seem to be doing fine.  They are probably 8 feet high.  I believe you can 

plant into the rock effectively and make it work, but you might have to move the rocks 

away and reposition them.  I would like to go back there and take a look after planting is 

done and make sure the integrity of the rip rap is not compromised by whoever does the 

planting.     

 

(EH)  If it be appropriate I move this if the following considerations are met that we 

accept this.  It seems to me different times if you sat on the board it has happened down 

there too many times.  I don’t think we are asking too much.   

 

(LW)  Are you putting that into a motion Ed?  

 

(EH)  Yes, I am, with the following conditions:  1. The vegetation mitigation plan shall 

be implemented within an established time frame with assurance that trees and shrubs 

planted into the rip rap will be protected, watered and cared for to accomplish the desired 

effect within 5 years without impacting the effectiveness of the rip rap.   

 

2.  The landing shall be modified to comply with Section 239.10 L  

 

3.  The Land Management Department shall be notified after vegetation screen planting is 

completed.  I think if I could add anything I think there should be a follow up. 

 

(LW)  Do you have a time frame on your motion for the landing completion?   

 

(EH)   I think that should be done as soon as the conditions will allow it.   

 

(LW)  We also have an issue of flood.  When I was down there if you take a look at that 

stairway, the bottom rails, if you look at the picture of the dock, the bottom rails were  

submerged 2 or 3 feet.  The top rail was under water.  You have to remember that this 

flood condition can go potentially into May.  You need a time that is realistic given the 

current flooding.   
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(AL)  Do you think we should give them longer? 

 

(LW)  I think to begin with it is impossible to work on it right now and how long is this 

flooding going to take?  We are in the middle of a motion, but we will accept your 

comment at this stage.   

 

(AL)  We are laying out the ground rules and they are going to have to see if they are 

going to follow them or not. 

 

(LW)  The rules are going to be the rules.  Lets get to this motion first and when we get to 

the question, I will get you an opportunity. 

 

(EH)  I don’t know how you want it in the motion, but as soon as it is reasonably possible 

to do the work.  What is a reasonable follow up?  2 months or 4 months?  

 

(JK)  We are getting into the summer season and I just think that is something that should 

be addressed before we finish out our summer season. I don’t want to get too far into the 

summer season.  I was thinking about possibly the end of June.  Can we take the (3) off 

of my second recommendation?  If it gets into the 10 L then it covers everything about 

the stairway, not just the size of the landing.  So it is modified to comply with that whole 

section on stairways. 

 

(LW)  That would streamline the motion.  I don’t want to change your motion Ed.   

 

(EH)  No.  Tell me again. 

 

(JK)  Okay.  Section 239.10 L (3)  If we take out the pare in 3 then it is consistent with 

everything about the stairway.   

 

(EH)  Okay.  Then I will remove that from the motion. 

 

(LW)  Does that motion sound okay.  Let me just stop things for just a second.  We have 

had a motion made; but we don’t have a second yet.  I normally don’t do this but I want 

to give you sir for you to interject some comment if you have something here.   I 

normally don’t once a motion has started, I usually don’t stop it, but I want to give you 

the opportunity to speak again.  Do you have a comment? 

 

(MP)  Sixty days from the time the flood goes away.  It would be at the end of July or 

mid July.  Something that is reasonable.   

 

(LW)  My years of experience, I think Jim is very reasonable, and I don’t think that 

would cause any hardships at all.  Okay, a motion has been made by Ed Hanson and 

seconded by Arby Linder to accept the request for a stairway in the St. Croix River Way 

with the following 3 conditions listed on page 11 of these minutes.   Is there any 

discussion? 

 

(KP)  If they plant everything now and it has to be maintained then and these plants die 

after awhile, is this carried on for perpetuity or do we have to state something in there to 

insure that?   
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(LW)  Correct me if I am wrong Jim, but I think this cover needs to be established within 

5 years and the staff has the right to review it to see if it is in compliance.  That is part of 

the permit.   

 

(JK)  If everything dies with in 4 years and gets destroyed, you do have a condition to get 

that accomplished within 5 years.  If it dies, they need to replant. 

 

(LW) So it is part of the conditional use permit.  Motion has been made and seconded.  

All those in favor signify by saying aye.  Those opposed.  Motion carried.  That 

concludes that hearing.  Jim is there any future agenda items?   

 

(JK)  There is another stairway pending.  You might have seen a photograph of it.  

Actually there are 2 stairways out there that were put in without permits besides this one. 

I need to catch up with those guys.  One of the issues we need to talk about is the 

membership on the board.  Barry, Greg & Mike your term will expire on June 30, 2011.  

Just wanted to find out if you guys are interested serving on the board.  Give it some 

thought and we can consider it the next time we meet.   

 

(AL)  The one in Trenton where the guy was taking us to court, oh you got it right there.   

 

(JK)  I am ready to talk about this. 

 

(AL)  Do you want this off the record.? 

 

(LW)  Well, it doesn’t add anything it just creates more notes to be written.  I will 

entertain a motion to adjourn. 

 

(AL) Arby Linder made a motion to adjourn and Ken Peterson second the motion.  All 

those in favor signify by saying yes.  Motion carried.  Meeting is adjourned at 8:15 p.m..   

    

 

 



 BOARD OF ADJUSTMENT COMMITTEE 
MEETING AGENDA 

Thursday, March, 31, 2011 – 7:00 p.m. 
County Board Room, Pierce County Courthouse, 

414 W. Main St. Ellsworth, WI 54011 
 # Action Presenter 
1 Call to order Chair 
2 Next meeting dates:  Chair 
3 Approve minutes of the October 28, 2011 Board of Adjustment 

Committee Meeting. 
Chair 

4 Discuss/take action on a request for an after-the-fact conditional 
use permit for a stairway in the St. Croix Riverway on property 
owned by James William Abbott Ladner described as Lot 3, the 
North 30 ft. of Gordon Ahlgren Assessor’s Plat together with 
easements, located in the N ½ of the NE ¼ of Section 26, T27N, 
R20W, Town of Clifton, (W12821 720th Ave.), Pierce County, 
WI. 

         Jim 

5 Future agenda items. Jim 
6 Adjourn Members 

Questions regarding this agenda may be made to the Department of Land Management at 715-273-6746. 
Upon reasonable notice, efforts will be made to accommodate the needs of individuals with disabilities 
requiring special accommodations for attendance at the meeting.  For additional information or to make a 
request, contact the Administrative Coordinator at 715-273-6851. 
 
A quorum of County Board Supervisors may be present.                                    (03/31/11) 
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MINUTES – Pierce County Board of Adjustment Meeting, August 16, 2012. 

Present:  Lee Wright, Kenneth Peterson, Barry Barringer and Matthew Purfeerst. Absent: Arby Linder & John 

Krings.  Others:  Peter Fox, James Packard, Greg Rothweiler, James Kleinhans & Jacki Drier.  Absent: None. 

 

Chairperson, Lee Wright, called the Board of Adjustment meeting to order on Thursday, August 16, 2012 at 

7:00 p.m. at the Pierce County Courthouse in the Pierce County Board Room, Ellsworth, Wisconsin.   

 

First order of business: Lee Wright (LW) Make note that Barry Barringer (BB) has moved from his alternate 

status on to the board and Matthew Purfeerst (MP) is going to be an alternate for the Board of Adjustment.  He 

will be on the board this evening because of the absence of two members.   

 

Second item on agenda is to set up our next meeting dates.  Lee Wright (LW) asked if there are any new 

agenda items at this point.  James Kleinhans (JK) confirmed that there are no new agenda items at this time.  

 (LW)  Let the record show that the meeting dates have been scheduled for 9/20/2012, 10/18/2012 & 

11/15/2012.   

 

Next agenda item is to review and discuss if necessary the minutes of the previous public hearing and if 

everything is in order.  (LW) Lee suggests that someone make a motion to approve the minutes.  Ken Peterson 

(KP) has moved to accept the minutes from the last Board of Adjustment meeting.  (LW) Motion has been made 

and seconded by Matthew Purfeerst (MP).  All in favor – motion carries. 

 

(LW) The next item for discussion is item #4 to Discuss take action for a conditional use permit for an 

existing stairway located in Lot 18 of Cedar St. Croix Subdivision, Section 3, T26N, R20W, Town of 

Clifton, Property is owned by Peter and Susan Fox.  Street address is N6461 – 1323
rd

 Street, Prescott, WI  

54021 in Pierce County Wisconsin.   

 

(LW) But before we actually start discussion, I just want to give an overview to members that may be new to 

this as to what the role of the Board of Adjustment actually is.  The County Board of Adjustment is an appellate 

board required by state law in any municipality that has adopted a zoning ordinance.  The board does not have 

authority to amend or repeal any provision of the zoning ordinance.  Its authority is limited to appeals regarding 

interpretations of ordinance provisions, consideration of variances, and considerations of conditional use 

permits.  The board functions like a court.  Its purpose is to give a full and fair hearing to any person whose 

property interests are affected by these matters.  Its job is to apply the zoning ordinance and appropriate legal 

standards to the facts of each case.  The board meeting and public hearings are open to the public.  A decision of 

the board may be appealed by commencing an action in the circuit court for this county within 30 days after the 

date of filing of the decision in the office of the board.  Anyone wishing to speak can do so and they will be 

given adequate time.  Also anybody wishing to speak will have to be sworn in.  We also need to have you state 

your name and address for the record.  Also we want to make sure that anyone in attendance this evening has 

PIERCE COUNTY, WISCONSIN 
DEPARTMENT OF LAND MANAGEMENT & RECORDS 

Pierce County Courthouse 

P.O. Box 647, 414 W. Main St, Ellsworth, WI 54011 

Planning Office 715-273-6746  

Zoning Office 715-273-6747   

Fax 715-273-6864  
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had an opportunity to sign the sheet at the podium.  There is a tape recording being made so when you are 

giving your testimony, we want you to speak into the microphone and likewise when you do not have the floor 

not to be speaking as it will be recorded for the record. 

 

(LW) Jim has this hearing been published in the county newspaper?  (JK) Yes a publication was printed for 

both 1
st
 and 8

th
 of August. (LW) OK, would be so kind as to read what was published. 

(JK) Public notice is hereby given to all persons in Pierce County, Wisconsin, that a public hearing will be held 

before the Board of Adjustment on the 16
th

 day of August, 2012 at 7:00 pm in the County Board Room, Pierce 

County Courthouse, Ellsworth, Wisconsin, under Chapter §239-10 (L) of the Pierce County Code, for a 

stairway on property zoned Rural Residential-12 in the St. Croix Riverway owned by Peter & Susan Fox in Lot 

18 of Cedar St. Croix Subdivision, Section 3, T26N, R20W, town of Clifton, Pierce County, WI.  All persons 

interested are invited to said hearing and be heard. 

 

(LW) Thanks Jim.  Please note for the record that Peter Fox is here.  Peter, are you going to be representing 

yourself this evening.  Peter Fox (PF) Yes, I am.  (LW) OK, would you raise your right hand?  Do you promise 

to tell the truth and nothing but the truth under penalty of perjury?  (PF) I do.  (LW) OK, would you please 

review what your intentions are & then also we will have our board members ask any questions if they have 

any.  (PF) OK, my intention is to get a Conditional Use Permit (CUP) for a ships ladder which is mounted along 

the rocky edge of the St. Croix River.  This particular unit is basically adjacent to my property and to the 

property that it is placed on is owned by Cedar St. Croix, however, the land owner that is adjacent to that 

property is granted riparian rights.  Therefore is allowed to build structures there in order to get down to the 

dock.  I do have a dock there and a permit for the dock.  There really wasn’t any practical way to get down to 

the dock.  Over the years we were climbing down the river bank which had started to become really eroded.  In 

fact sometimes the stones would come out of the river bank when climbing down.  It was fairly difficult and 

dangerous to get down to the dock.  In 2008, I applied for a more significant structure that would consist of a 

wood structure which was rather difficult to design and would have been very difficult to build because of the 

nature of the river bank and essentially would have to serpentine down the bank in order to comply with the 

requirements for a staircase and to make it through all the trees to get to the shoreline without having to remove 

any trees.  That request was deemed incomplete when I had applied for it in 2008.  Rather than putting in a 

permanent structure I put in a temporary structure which was a ships ladder.  A ships ladder is commonly used 

in industrial situations or anywhere were you have a steep incline and you want to use minimal amount of space 

to climb up and down.  It turned out to be a much better plan frankly that a staircase for a number of reasons. 

One, it is much more durable that a wood structure.  Two, it doesn’t collect moss and get slippery when it rains 

because it has a tread on the stairs that is made to be outdoors and handle that type of environment without 

becoming slippery or decomposing as wood would do.   I was notified that in order to have this ships ladder that 

I did in fact need a Conditional Use Permit.  Therefore, at that point I started to put together the plan that you 

are seeing in front of you now.  In addition to the ships ladder there are some railroad ties that lead down to the 

ships ladder.  That was essentially to prevent all the erosion that had occurred or the years.  In fact, I even 

brought in quite a bit of topsoil to fill in the spot where I placed the railroad ties.  The railroad ties are anchored 

down and stacked on top of one another as you move up the riverbank.  They are pretty substantial and have 

done an excellent job in eliminating erosion.    In fact, the ties have corrected the erosion that had been there 

previously.  In addition to that we planted a lot of wild grass around the perimeter of railroad ties that lead to the 

ships ladder.  That has taken root and has become a very effective way to handle the water that does flow down 

the river bank.  At this point it has been a very effective way to get down to the dock.  It is very safe and the 

ships ladder is OSHA approved.  I talked to the manufacturer and they gave very explicit instructions on how to 

mount the ships ladder in order to comply with the OSHA standards which it adheres to.  There are some 

changes that I was planning to make when the engineers looked at it.  They basically gave me the same 

instructions that I was planning to do.  I need to increase the footing mass at the bottom in order to capture the 
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bolts that are supposed to be going into the concrete.  When first poured the first small footing that is there now, 

I was off by an inch.  There was no way to correct this other than to add another additional footing to it.  That is 

identified in the report by the engineers.   In terms of the other plant life around there, we didn’t remove 

anything.  We left all the trees intact exactly where they are.  I think that one point of interest is that a lot of the 

trees are actually over hanging the ships ladder.  You can see the bottom portion of this when you look at the 

river.  The only thing from a visual stand point that I think is somewhat conspicuous is the fact that the ladder is 

a battleship gray color which doesn’t blend in very well with the rust colored or dark stones on the side of the 

river.  My plan is to simply camouflage the ladder like you would to a boat that you would use for duck hunting.  

I plan to use the darker colors to blend in with the sandstone and the stones on the shoreline.  I would argue that 

once the ships ladder is painted that it will be the least conspicuous staircase on the St. Croix River.  When you 

compare this ladder to some of the large wooden structures, there is just no way to hide a big wooden structure 

whereas this ladder will become virtually invisible.   

 

(LW) Peter, in my error, can I please have you state your name and address for the record? 

(PF) Yes my name is Peter Fox; I live at N6461 – 1323
rd

 Street in Prescott, WI. 

(LW) Ok, thank you, I should have done that prior to swearing you in but now we have as part of the testimony 

record.   

 

(LW) Do any of the board members have any questions for Mr. Fox?  Any concerns or questions, I know that 

there is a detailed report here.  Ken you said that you were able to make it down to the site to look at it? 

Ken Peterson (KP) Yes but I didn’t make it down to the bottom near the bank.  (LW) OK, I did go down to look 

at it.  Barry Barringer (BB) Peter, did you make a statement regarding the bottom of the ladder?  How is the 

ladder anchored?  Peter Fox (PF) The bottom of the ladder is designed to be bolted into a base member.  That 

base member is typically a concrete floor or concrete pad.  When I poured the small concrete pad that the base 

of the ships ladder sits on approximately half of the foot of the ladder overhangs (2” x 4” foot on ladder) 2” 

overhangs on the side where the bolt hole is.  It missed the bolt hole on the concrete but is still on the concrete.  

Until I had approval to pour the additional footings from today’s meeting, I have added a galvanized strip of 

steel that comes back to the bolt.  They are bolted together this way to prevent the ladder from sliding back and 

forth.  (LW) It is pictured right here on this photo Barry.  The red portion is the concrete slab that is proposed to 

be poured.  (BB) OK.  (LW) This then would have the bolt into the ladder and slab.  (BB) OK.   (KP) Is the top 

of the ladder also anchored? (PF) Yes it is anchored into a railroad tie.  The base of the railroad ties that are 

stacked going up.  That railroad tie has two railroad ties that are bolted into the sides that go into the earth with 

the rest of the base of the staircase.  (KP) This rock shown in the diagram – is that the way it was found? (PF) 

Yes – undisturbed.  I think the photos somewhat depict the rocks a little more accurately than perhaps the 

drawing does.  Matthew Purfeerst (MP) Are you tearing out the old cement at bottom or are you planning to just 

add to it?  (PF) I am just going to add to it.  They suggested that I anchor some anchor bolts to it prior to 

pouring the concrete so it will be attached to new concrete.  I will also use rebar as well – so that’s the plan.  

(MP) Alright.  (PF) Again, the concrete as it appears in the photos, you will see that it is a pretty light gray.  I 

also plan to paint that the same color as the staircase to blend in.  (LW) Any other questions from the board?  

(KP) Do the railroad ties run all the way up to the house? (PF) No, the run up to the path (the shared property 

path) I would estimate that there is approximately ten steps.  

 

(LW) Does anyone else in attendance this evening have any comments or questions?   If not, Jim could you 

share with us the Staff Report?  (JK) In 2007, Peter obtained his dock permit,  in 2008 we went on site and 

looked at the condition of his access to the dock and what they were doing at the time was precarious which 

might be an understatement.  They were climbing down a rope down to the rocks.  He needed something to get 

down to the dock that was safe as it was all pretty much a rock face.  Peter put together some plans for a 

wooden stairway; but we didn’t have any engineering approval so his application was returned.  Now we have 
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the ship ladder plans with Humphrey Engineering approval.  We took a look at the installation and we have also 

made some recommendations that I have provided to the committee that includes more anchors which are called 

“duck-bill” anchors.  The committee has to look at the color that has been recommended which is camouflage 

for the ships ladder which fits in with the background color of the limestone and natural surroundings.  The 

Town of Clifton’s supervisor provided a comment for this request; applicant will extend the base for two more 

anchor bolts to hold stair base plates for better bearing and the ladder shall be painted to fit in with the scenery.   

The Cedar St. Croix Landowners Association also commented in favor of this project in their September 

meeting of 2008.  Roger Humphrey an engineer at Humphrey Engineering indicated that the live weight limits 

are 300 pounds on the ships ladder from the manufacturer.  He also recommended that foot traffic should be 

limited to a single person. The concrete base shall be extended to secure the ladder.  He also stated that the 

ladder footings need to be supplemented with additional rebar and duckbill anchors on the plan.  The ships 

ladder has the following dimensions of 24 inch wide tread width, which certainly does not exceed the maximum 

width standard for a staircase in the river way.  The lower end of the stairway extends to the ordinary high water 

mark at approximate elevation of 680.  It is very difficult to screen this with any vegetation because it is on 

solid rock as the photographs indicate.   The ladder will have to be camouflaged with some paint.  The 

floodplain elevation at this location is 691 feet above sea level so the ship ladder is subject to floodwater forces 

and must be anchored to prevent damage to the ladder and the upper anchor points.  The treated timbers with 

the soil and grasses that were added on the top for stability will have to be approved by the committee as a soil 

erosion control measure and the engineer also mentioned that the surface water coming down the hillside should 

be diverted away from this location so it doesn’t aggravate any more erosion in this area.  I would suggest 

possibly installing a small berm to ensure that the surface waters from the hill don’t work at the installation and 

cause problems in the future.  I have provided copies of the engineering report with the existing condition and 

the added structure support plan to view.  I would recommend that the committee consider the stairway location 

at this point with the regards to the performance standards of the code and decide if the proposed mitigation 

plan adequately screens the stairway to meet the intent of the code and that the Board considers the following 

issues or conditions for the approval of this stairway request. 

 

1. A vegetation mitigation plan shall be implemented within an established timeframe as per a 
Section 239.10 L item 9 and 10 that is for screening.  Like I said earlier, I think this may be 
difficult with the rock face but that is up to the committee to decide. 

2. The ships ladder shall be painted an approved camouflage color prior to October 1, 2012. 
3. A surface water diversion above the ship ladder location shall meet USDA technical design 

standards and implemented prior to spring 2013. 
4. Recommended redesigned footings shall be implemented in accordance with the engineer’s plans 

by October 1, 2012. 
5. Land Management Department staff shall be notified at the project completion to verify permit 

compliance and project must be completed within 12 months of approval. 
 

(LW) OK, Thank you Jim.  Does the Board have any additional questions or comments?  If not I would like to 
entertain a motion for the Conditional Use Permit.  You have heard the Staff Report. 
(KP)  I have one question, this is real close to the water level; with ice and ice flows in the spring is there a way 
that the stairway will be protected or will this become damaged? 
(PF)  I have been actually been taking this out in the fall.  I can pull it up and lay it right on the bank.  That was 
my concern, I was afraid that the ice flows could come up high enough to shear that base off the unit – so I pull 
it up. (LW) That makes sense because if it gets damaged it would have to be replaced.  That is a good 
precautionary measure.   
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(LW) If there are no other questions or comments I would like to recommend a motion by the Board. 
(KP) I move to approve the Conditional Use Permit providing that these steps are taken.  The steps will be 
painted the camouflage color, the vegetation mitigation is implemented to the degree that is possible on those 
rocks, the surface water diversion is installed and the redesigned footings will be installed.  I would move that 
into acceptance from the Board.  (LW) OK – you are recommending basically the staff’s recommendations. OK 
motion has been made, is there any discussion? OK.  Is there a second?  (MP) I will second the motion.  (LW) 
OK motion has been made and seconded.  All those in favor signify by saying “I”.  All favored and motion 

carried. 
 
(LW) Peter you need to review things before you start with Jim just to make sure we are all on the same page.  
(PF) OK (LW) Jim will give the directions & if you have any questions please ask.  Otherwise you have your 
permit.  (PF) OK – very good.  Thank you. 
 

(LW) The next item for discussion on the agenda is item #5 to Discuss take action for a conditional use 

permit for an existing stairway located in Lot 37 of Croix County 1
st
 Addition Subdivision, Section 26, 

T27N, R20W, Town of Clifton.  Property is owned by Gregory Rothweiler.  Street address is N7047 – 

1275th Street, Prescott, WI  54021.  Pierce County, Wisconsin.   
 
(LW) Jim, has the public been notified about the public hearing in the county newspaper, the Pierce County 
Herald? (JK) Yes it was in the paper on August 1

st
 and on August 8

th
.  (LW) Ok, would you be so kind to read 

the notification?  (JK) OK, Public notice is hereby given to all persons in Pierce County, Wisconsin, that a 

public hearing will be held before the Board of Adjustment on the 16
th

 day of August, 2012 at 7:00 pm in the 
County Board Room, Pierce County Courthouse, Ellsworth, Wisconsin, under Chapter §239-10 (L) of the 
Pierce County Code, for a stairway on property zoned Rural Residential-12 in the St. Croix Riverway owned by 
Gregory Rothweiler in Lot 37 of St. Croix County 1

st
 Addition Subdivision, Section 26, T27N R20W, Town of 

Clifton, in Pierce County, Wisconsin.  All persons interested are invited to said hearing and be heard.   
 
(LW) OK, Thank you Jim.  Are you Mr. Rothweiler?  Would you like to either go to the podium or you can sit 
down.  Gregory Rothweiler (GR) I can stand.  (LW) Would you please state your name and address please.  
(GR) Gregory Rothweiler, my residence address is: 303 Ridgewood Ave. South, Minneapolis, MN  55403.  
(LW) OK, could you please raise your right hand, do you promise to tell the whole truth and nothing but the 
truth under penalty of perjury?  (GR) I do.  (LW) OK, would you please give us some insight as to what you are 
requesting this evening for this Conditional Use Permit?  (GR) The Conditional Use Permit has two parts; one is 
for an existing stairway that I inadvertently installed because I misread the code thinking that it only needed a 

Conditional Use Permit for a stairway in a floodway opposed to a sloped preservation zone.  The second one is 
a stairway yet to be constructed in a similar condition in a steep part of the slope to gain access to the top of the 
bluff down to the river front which I now have a dock permitted by the WI DNR, the Corp of Engineers and the 
National Park Service.  The details of stairs are articulately explained in the staff report which Jim will probably 
read so will be redundant if I also read it.  (LW) OK, does the Board have any questions for Mr. Rothweiler? 
(LW) I see that on our elevation map shows the stairways proposed location.  One stairway is an after-the-fact 
and the other is new construction.  (JK) I have added a new photograph in your file of where the second 
stairway will be located as shown with the wooden stakes which is uphill from the existing stairway. (LW) 
Should we listen to the Staff Report first? Jim, would you be so kind to read us the Staff Report?   (JK) OK, Mr. 
Rothweiler owns an undeveloped lot in the Croix Country Subdivision.  He has applied for and obtained a pier 
permit for the property.  Last October, I observed the stairway construction when I was inspecting the adjacent 
property. I contacted Mr. Rothweiler and we have been working on getting this resolved. The stairway was 
considered by the Town of Clifton.  The Town of Clifton has requested that he plant some shrubs in front of the 
stairway.  I believe Mr. Rothweiler has already planted some plants in this area as the photographs show.  I 

would consider this stairway near the riverway to be inconspicuous.  I wouldn’t request or require any 
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additional mitigation.  Mr. Rothweiler had an engineer provide stairway anchoring certification that is provided 
for the committee.  The existing stairway has twelve walking treads that are 36 inches wide.  There currently are 
no handrails or other parts to stairway.  I noted that the last stair tread is loose and needs to be secured for safety 
reasons.  The floodplain elevation has been verified that the lower end of the stairway is just above the ordinary 
OHWM at elevation of 680. We won’t have any concerns of floodwaters.  I have provided a copy of a 
photograph of the upper stairway location where it is staked on a steep portion of the lot.  This location makes 
sense for stability and I don’t anticipate any erosion in this area.  Use caution when constructing the stairway so 

you don’t disturb the vegetation.  The Department of Natural Resources commented favorably on this request. 
 
(JK) Staff recommends the Board of Adjustment consider the stairway locations in this after-the-fact application 
request with regards to the performance standards in the Riverway Code.  Staff recommends the Board consider 
the following conditions concerning approval of this stairway request: 
 1.  Both stairs shall be constructed consistent with the engineered plans. 

 2.  The requested project shall be completed within 12 months of approval. 

 3.   Land Management Department staff shall be notified at the project completion to verify permit 

                  compliance within 12 months of approval. 

 

(LW) OK, Thank you Jim.  Is there anything that you would like to add to that Mr. Rothweiler?  (GR)  I think 

that is complete.  (LW) OK, Does the Board have any other questions for Mr. Rothweiler or Jim?    

(KP) Would the new stairway be the same color as the existing stairway or would you try to match the rocks 

rather than the brown color you used before?  I would recommend or suggest a gray or sandstone color.  (GR)  I 

am open to any recommendations.  I believe the code stated to use a color that blended in with the vegetation – 

so that is the color that I had chosen before.  (JK)  If you look at the photographs that I have provided, that 

brown color hardly shows up.  You have to look through the trees to find the stairway; I think it is consistent 

with the code standards.  (LW) OK.  (MP) I am looking at the safety factors, is there going to be a handrail on 

the stairs eventually or isn’t the grade that steep that we don’t need to worry about it?  (BB) I think there should 

be a handrail installed.  (GR) I thought it would be less structure and less conspicuous without the railing.  The 

fact that the stairway only descends 6 – 7 feet with 12 steps it is not a significant amount of height.  (LW) Jim, 

does the staff have any comments in regard to a railing?  (JK) The code states that handrails may be permitted 

in conjunction with stairways and shall be painted the same color as the stairways.  The word “MAY” is not 

mandatory, if the code said “SHALL” you would have to have the handrail.  (KP) Does this follow the UDC 

Codes at all regarding stairways?  (JK) I believe Greg had met Mr. Todd Dolan of Clifton?  I believe he was out 

to our site? (GR) Yes he was – I met him.  (JK) I believe the code and Mr. Dolan states that if the stairs are not 

connected a dwelling, handrails do not have to be attached.  (MP) Alright.   

 

(LW) Does anyone have any other questions?  If not I would like to entertain a motion to approve the 

Conditional Use Permit with staff recommendations.  (MP) Yes I will make a motion to approve.  (LW) 

Matthew has made a motion to approve is there a second?  (BB) I will second the motion.  (LW) Is there any 

discussion?   All those in favor signify by saying yes.  All favored and motion carried.  (LW) OK Greg, please 

give Jim a call as to what needs to be done so everyone is on the same page and then follow the 

recommendations and give them adequate time to review it within the 12 months then everything should be 

fine.  (GR) Great I appreciate it.  (JK)  We will send the decision out to you within a week or so.  (GR) OK, 

super I appreciate it.  Thanks (LW) OK, Thank you.    
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(LW) Ok the next item is to discuss is changing the Board of Adjustment meeting to 6:00 pm instead of 

7:00 pm.  I think this is more in line with training than the actual meeting itself.   I think the meetings will still 

start at 7:00 pm; we will have Jim explain this to us.   I think there has been a lot of changes in zoning 

ordinances and understanding what conditional use permit verses variances are and to make sure that when we 

make a decision we are doing it with as much knowledge as we can have about that subject matter.  Jim do what 

to review the time changes for our future meetings, I think it is more or less not for the meeting itself, but for a 

training session, is that correct?  (JK) No, I think that the reason that item is on the agenda for discussion is that 

the Zoning Committee went from 7:00 pm to 6:00 pm.  They had decided to start a little earlier in the event 

when the meetings run a little longer, they get out at a decent time.  We are just checking to see if this Board 

would be open to changing the meeting time from 7:00 pm to 6:00 pm.  Besides that, I asked our attorney if he 

would be willing to do a training session for the members.  Our zoning association tries to provide training 

Board members but they are infrequent and generally are not located locally.   You may have to go to Eau 

Claire or wherever they may be scheduled.  The attorney was going to put together a pamphlet and maybe talk 

to everyone about some things like substantial evidence tests and procedures for making decisions, keeping 

emotions out of the decisions.  Matt Purfeerst and John Krings are both new members and thought that it would 

benefit them and even the other members.  Jason Fey, our Assistant Corporate Counsel said he would be willing 

to do that for us.  We are wondering if you would like to meet with us an hour early at our next meeting and 

have a little session with how the board should operate.  (LW) After that, are you thinking about moving the 

meeting to 6:00 pm?  (JK) That is up to the Board, if they think that would be an advantage or if it would 

conflict with their schedules.  Some of the guys work until 5:00 and hard to get here by 6:00 pm or if you work 

later.  We just threw it out as an idea you don’t have to decide tonight.  Prior to the next meeting make your 

decision which time works best for you.  (KP) I think training would be good for all of us.  (LW)  I think that 

would be great. (KP) I have a couple of more months that I don’t get home until 6:30 but by November when I 

retire, anytime would work.  (JK) So right now maybe we should meet at 7:00 pm until Ken retires in 

November.  (BB) I personally like the 7:00 pm meeting time gives me a chance to have dinner after work.  (JK) 

OK.  (MP) It doesn’t make a difference to me at all.  (BB) We’ve only had one meeting since I’ve been here 

that the meeting ran long which was only until 9:00 pm which involved a sand mine issue.  Otherwise I think 

we are out of here at a reasonable time usually.  (JK) OK, it was just an idea.  I will try to arrange for Jason to 

do a little training.  I do have something for Matt; this old little yellow book dated from 1993 explains what the 

variances and conditional uses.  You might want to take a look through it.  It will give you a good feel for what 

we do at these meetings.  (MP) OK sounds good.  (KP) Is there any training coming up this winter or fall in 

Wausau or Eau Claire?  A couple of years ago I couldn’t swing it with work but possibly could make it work 

this year.  (JK) We are working on something for this fall in Eau Claire.  I think the fall conference for Zoning 

Association will be in Eau Claire this year so they would probably be in conjunction with that conference.  If 

the Board members wanted to see what the zoning people do at the fall conference, you could probably go to 

that too.  The training would probably be during the day when they have presenters to speak.  They usually have 

the Center for Land Use Education from Stevens Point give a presentation.  I will let everyone know about that 

when anytime an opportunity comes up.  (KP) OK that would be great, the greater the lead time the better.  

(LW) OK fine, are there any other items that need to be discussed this evening?  If not, I would entertain a 

motion to adjourn this meeting.  (KP) I motion to adjourn the meeting.   

(LW) Motion is made, is there a second motion?  (MP) I second the motion.  (LW) All those in favor.  

Motioned favored by all and meeting is adjourned at 7:47 pm. 

 

Respectfully submitted by Jacki Drier 



 BOARD OF ADJUSTMENT COMMITTEE 

MEETING AGENDA 

Thursday, August 16, 2012 – 7:00 p.m. 

County Board Room, Pierce County Courthouse, 

414 W. Main St. Ellsworth, WI 54011 

 # Action Presenter 

1 Call to order Chair 

2 Next meeting dates:  Chair 

3 Approve minutes of the June 12, 2012 Board of Adjustment 

Committee Meeting. 

Chair 

4 Discuss take action for a conditional use permit for an existing 

stairway located in Lot 18 of Cedar St. Croix Subdivision, 

Section 3, T26N, R20W, Town of Clifton.  Property is owned by 

Peter and Susan Fox.  Street address is N6461 – 1323
rd

 Street, 

Prescott, WI  54021.  Pierce County, Wisconsin.   

         Jim 

        

5 Discuss take action for a conditional use permit for an existing 

stairway located in Lot 37 of Croix County 1
st
 Addition 

Subdivision, Section 26, T27N, R20W, Town of Clifton.  

Property is owned by Gregory Rothweiler.  Street address is 

N7047 – 1275th Street, Prescott, WI  54021.  Pierce County, 

Wisconsin.   

        Jim 

 

6 Discuss possibly changing the Board of Adjustment Committee 

Meeting time to 6:00 pm instead of 7:00 pm to better 

accommodate members with school functions. 

Jim 

7 Future agenda items and departmental update.  

8 Adjourn  Members 
Questions regarding this agenda may be made to the Department of Land Management at 715-273-6746. 
Upon reasonable notice, efforts will be made to accommodate the needs of individuals with disabilities 

requiring special accommodations for attendance at the meeting.  For additional information or to make a 

request, contact the Administrative Coordinator at 715-273-6851. 

A quorum of County Board supervisors may be present.                              (08/16/2012)       
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MINUTES – Pierce County Board of Adjustment Meeting, June 21, 2012. 

Present:  Lee Wright, Arby Linder, Kenneth Peterson, Ed Hanson, Mike Graham, and Barry Barringer. 

Others:  David Husom, Ann Marie Rose, Rich Budinger, Eric McLeod, Siri Smith, Vern Jacobsen, Mark 

Krumenacher, Rich Budinger, John B., Bill Holst, Ric Ahern, Bridget Baglay, James Kleinhans, Emily Lund, & 

Carol Denninger.  Absent: None. 

Chairperson, Lee Wright, called the Board of Adjustment meeting to order at 7:00 p.m. in the Pierce County 

Board Room, Ellsworth, Wisconsin.  Next meeting dates:  May 24
th

, June 21
st
, July 19

th
, & August 16

th
, all in 

2012. Approved Minutes:  Arby Linder made a motion to approve the minutes of November 10, 2011 

Board of Adjustment meeting as presented. Ed Hanson seconded the motion. 

 

Future Agenda Items:  Lee Wright (LW) asked if there are there any other things that are pending that are 

coming up soon.  James Kleinhans (JK) stated that there would be a future application for a stairway out on the 

St. Croix Riverway and suggested it was one for the next meeting on either July 19
th

 or August 16
th

.   

 

Discuss take action for a conditional use permit for a proposed 3 lot land division in the St. Croix 

Riverway, on property owned by Verne & Phyllis Ann Jacobsen on a parcel of land located on a parcel of 

land located in Gov. Lot 1, of Sec. 34, and the NW ¼ of the NW ¼ of Sec. 35, T27N, R20W, in the Town of 

Clifton (W12904 680
th

 Ave), Prescott WI 54021, Pierce County, WI.  

(LW) Before we get to that agenda, I want to make sure that everybody has some insight to the role of the 

Board of Adjustment (BOA).  The County BOA is an appellate board required by state law in any municipality 

that has adopted a zoning ordinance.  The board does not have authority to amend or repeal any provision of the 

zoning ordinance.  Its authority is limited to appeals regarding interpretations of ordinance provisions, 

consideration of variances, and conditional use permits.  The board functions like a court.  Its purpose is to give 

a full and fair hearing to any person whose property interests are affected by these matters.  Its job is to apply 

the zoning ordinance and appropriate legal standards to the facts of each case.  The board meeting and public 

hearings are open to the public.  A taped recording is being made of the proceedings. A decision of the board 

may be appealed by commencing an action in the circuit court for this county within 30 days after the date of 

filing of the decision.  Anyone wishing to speak can do so and they will be given adequate time to make their 

case.  Anybody wishing to speak will have to be sworn in.  We also need to have you state your name and 

address for the record and then you will be sworn in.  Anyone wishing to speak will have to speak into a 

microphone.  The microphones are active so anyone talking it will become part of the permanent record.  You 

are asked to be quiet unless you are asked to speak.  Anyone who is speaking and has the floor should not be 

interrupted.  You will be given adequate time to state your case.  We want to make sure that everyone has had 

an opportunity to sign in this evening.  Has this hearing been published in the county newspaper? 

 

Emily Lund (EL) – Yes, the first publication was June 6
th   

2012 and the final publication was June 13, 2012.  

Notice is hereby given to all persons in Pierce County, Wisconsin, that a public hearing will be held before the 

BOA on the 21
st
, day of June, 2012 at 7:00 PM in the County Board Room, Pierce County Courthouse, 

Ellsworth, Wisconsin, under §239-8C (1) for a conditional use permit for a proposed 3 lot land division in the 

PIERCE COUNTY, WISCONSIN 
DEPARTMENT OF LAND MANAGEMENT & RECORDS 

Pierce County Courthouse 

P.O. Box 647, 414 W. Main St, Ellsworth, WI 54011 

Planning Office 715-273-6746  

Zoning Office 715-273-6747   

Fax 715-273-6864  
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St. Croix Riverway on property owned by Verne E. & Phyllis Ann Jacobsen, on a parcel of land located in Gov. 

Lot 1, Sec. 34 and the NW ¼ of the NW ¼ of Sec. 35, T27N, R20W, town of Clifton (W12904 680
th

 Ave.), 

Prescott, WI 54021, Pierce County WI.  All persons interested are invited to said hearing and be heard. 

 

(LW)  One thing unique to this conditional use permit request is that this request was before us on October 19, 

2006 where this land division was approved by BOA.  Some members may remember and the problem here is 

that the land division paperwork should commence in one year and it needs to be completed within two years 

before the conditional use expires.  To my knowledge, this request duplicates the previous request of October 

2006 and the applicants desire to subdivide their land into 3 lots and sell the existing home and then sell the 

remaining 2 parcels.  Who is here to represent the Jacobsen’s?   

 

Verne Jacobsen (VJ) was representing the Jacobsen’s.  VJ was sworn in by LW. 

(VJ)  Yes.  I think this is what happened.  This is the first time we went through the process.  We were not of 

full knowledge of what needed to be recorded or our survey wasn’t of full knowledge of what was to be 

recorded.  Basically we sold the house and 15 acres at one time and we assumed the split was just automatic, so 

this time around we will record what is proper and needs to be recorded.   

(LW)  Has anything changed since your original application that was approved in 2006?   

(VJ)   No changes other than recommendations, the approval, the addition of the street and stop sign. 

(LW)  Does anyone have any comment regarding this request for a conditional use permit? 

Ed Hanson (EH) This is just dividing these lots up.   

Arby Linder (AL) I was out there and I looked at it and it has not change a bit.  They did not move any land.  

The one rock that I noticed before was still there.  I don’t see anything different then we have approved before. 

(LW) Does anyone else have any questions or comments?  If not I would like to have the staff report. 

 

Staff Report – Emily Lund:  (EL) Some code information is provided in the staff report before you.  General 

provisions, the location of the St Croix Riverway District, definitions for word usage, and the one I wanted to 

identify is the land division definition.  Any land division of a parcel of land by the owner or the owner’s agent, 

for the purpose of transfer of ownership or building development, which creates one or more parcels of building 

sites of 20 acres or less.  Article III: Land Uses and Structures under Ch. 239-8C-Conditional Uses and 

Structures.  The following uses and structures are allowed in the Riverway District with a conditional permit 

subject to the §239-9 and §239-10 and approval by the Pierce County BOA:  (1) Land divisions.   Article IV:  

Dimensional Standards in §239-9.  Article V: The Performance standards, § 239-10 – Article VII:  

Administration.  § 239-12.  Issues pertaining to the request:  The entire property is located within the St. Croix 

Riverway overlay district.  The base zoning district is Rural Residential-12, with a little triangle pierce in the 

south eastern portion of the property being the PRD (Planned Residential Development) overlay district.  (The 

history about the triangle piece:  In 2002, the previous owner rezoned their entire property PRD.  Then in 2006, 

the triangle piece was land was sold to Jacobsen).  The property is vegetated with half wooded and half prairie 

plantings.  An existing residence is on Lot A.  The existing driveway that is numbered as 680
th

 Ave is 

constructed west of CTH F for a distance of approximately 3,400 ft.  A gas pipeline easement is located on the 

attached certificate of surveyor and will not be built upon.  The Clifton Town Board approved this request on 5-

1-2012.  The WI DNR sent an e-mail to Jim that states, “Jim, the Department has no comment regarding this 

request except to say that any future structures constructed on these lots shall meet all the requirements of 

Pierce Co. of the St. Croix Riverway zoning the shore land zoning only and do not reflect applicable erosion 

control, waterway permitting or other department regulations.  Thank you for the opportunity to provide 

comments regarding the Jacobsen property conditional use request.  Michael Wenholz.”  Applicant submitted a 

2 ft. contour map, copy of the FIRM Map, Pierce County Soil Survey Map, pictures from the St. Croix River, 

Survey map of the land that labels the water elevation and other information about the project area.  Per §239-

10.I.1, Minimum lot size and width are met per §239-9.   Bluffline setbacks are identified on certificate of 
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survey.  Any additions to Parcel A and any new structures must follow Ch. 240 and 239 standards.  As per 

§239-10-I.2, lots are suitable for proposed use and future building sites are located out of flood zones.  As per §-

239-10-I.3, staff reviewed if the land was subject to any hazards to life, health, or property; no such hazards 

were found.  As per §239-10-I.4, Brad Bohlen, previous agent, contacted the WI Historical Society on 8/29/06 

around 10:00 a.m. regarding this property and he was told they don’t have any records of any sites of historical 

significance contained with the said property.  A complete soil evaluation report was submitted by Mark 

Iverson for Lots B & C and at-grade POWTS were recommended for initial and replacement areas, or “2 

POWTS” per § 239-9.A.3. The applicant submitted photos from across the St. Croix River showing that the 

entire hillside is wooded and visually inconspicuous.  No proposed structures on Lots B & C at this time.   A 

joint driveway and utility easement agreement was submitted to the Land Management Dept. in 2006 that 

described the legal description of the property/access easement, the agreement shall be between owners of Lots 

A, B & C, be attached for reference, a description of how said private driveway is to be maintained by the three 

lot owners and a description of how monies are to be collected to pay for maintenance, describes what cannot be 

placed on driveway to obstruct traffic flow, declares that the agreement shall run with the land and shall bind 

upon the heirs, successors, transferees, and assigns of the parties, describes how the road can be brought up to a 

Private or Town Road specifications, how that cost is to be paid, and that the agreement shall terminate as such 

time as the private drive is brought up to a Town Road specification and adopted by the Town of Clifton, and 

any additional information deemed necessary.  This agreement was reviewed by Pierce Co. Corporation 

Counsel on 11-9-2006 with 6 comments for improvements/corrections.  Those corrections were made/approved.  

Staff Recommendation:  Staff recommends the BOA approve this land division with these conditions: 

1. Any additions to the existing structure on Lot A and any new structures shall adhere to Pierce County 

Code Ch. 239 and 240 standards. 

2. The 3 lot land division shall be created by writing a legal description utilizing a Metes & Bounds 

description or a Certified Survey Map. 

3. The joint driveway and utility easement agreement and land division shall be recorded at the Register of 

Deed’s Office simultaneously and within 24 months of approval. 

(LW) Does the Board have any question for staff or the applicants? Then I would entertain a motion. 

Arby Linder made a motion to approve the land division with the conditions in the staff report.  Ken 

Peterson seconded the motion.  All in favor.  Motion passed. 

(LW) Mr. Jacobsen, make sure you make contact with Emily that the paperwork is all filled out.   

(VJ) I want to thank Emily and Jim for all their help. 

 

Discuss take action to consider a request for a variance to allow several building heights ranging from 63 

feet to 145 feet in Industrial District on property owned by William Holst III, in the SW ¼ of the NW ¼ 

of Sec. 34, T25N, R18W, Town of Trenton, (N1891 830
th

 Street, Hager City), Pierce County WI.   
(LW)  Before we proceed with this request, I just want to make sure that we look at the uniqueness of this 

variance request in the sense that most of our previous request for variances usually involved one structure or 

maybe multiple structures.  In this request we are dealing with a request for variances and reliefs and 6 separate 

structures each of which are unique and we need to keep in mind and we have 6 variances required to meet the 

request of the applicant.  In this variance request we need to keep in mind what are the standards granting a 

variance and each one of these are unique and each one of them have to meet the 3 standards that we are 

required to look at before we can grant a variance.  So is there any discussion with the board as to what we are 

doing here.  When we get to the end of the evening our finding fact probably have to address these structures 

individually.  The applicants have the people here this evening to ask the questions of.  Who would care to be 

first to speak on behalf of Wisconsin Industrial Sand?   

(RB)  Rich Budinger - I would.  

(LW)  Would you raise your right hand and promise to tell the truth, the whole truth and nothing but the truth 

under penalty of perjury? 
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(RB)  I Do. 

(LW)  You may have the floor. 

(RB)  Thank you.  My name is Rich Budinger and I am the regional operations manager for WI Industrial Sand 

Co (WISC). The WISC consists of 3 mineral processing facilities and 3 mines, two underground mines in 

Pierce Co. and 2 mineral processing facilities and we also operate a surface mining operation and processing 

facility in Dunn Co, Wisconsin.  I would like to introduce to my right Eric McCloud.  He is our legal counsel 

for our company and then on my left is Mark Krumenacher.  Mark is with GZA environmental consultant.   I 

would like to thank the board and the staff for hearing our request for this variance.  I am going to go ahead and 

just read our general overview and add some comments to that.  I would be happy to answer any questions that 

the board may have.  The variance sought by this application will facilitate the construction of a new industrial 

sand processing and rail load out facility west of 830
th

 Street and south of state highway 35 within the Town of 

Trenton (the “Property”).  The facility is designed to be state-of-the-art, efficient, and have minimal impact on 

the environment.  The proposed design includes six processing buildings/structures greater than the 60 foot 

height limit imposed by the Pierce Co. Zoning Code (the “Code”); these are shown on the attached drawing and 

include the following:  Dryer Surge Tank = 63 feet;   Raw sand storage building canopy = 70 feet; Wet surge 

tank = 73 feet; Wet process building = 95 feet; Rail load out storage tanks =142 feet; Screen house = 145 feet.  

These building/structures are incorporated into the plant design to be as far from the property boundaries and 

the proposed rail load out and subsequently Hwy 35 and the nearest residential neighbors, as feasible.  The 

heights of all building/structures within the proposed plant are taken into consideration and the final design 

incorporates the most efficient and feasible design possible for a facility of this magnitude.  I am sure that the 

rest of the application is going to be included in Jim’s staff report.  I just wanted to add that the height of the 

buildings, screen house, dryer, wet surge tank, and the raw sand storage, each one of these processes fit together 

in a sequence.  One goes into the other.  The heights as far as the design, has a lot to do with minimizing our 

environmental foot print and minimizing our power consumption.  A lot of the processing is lifting material to 

the top of the building and the utilizing gravity as it goes down through.  The less we have to do that, the less 

power that we use.  Also the less transfer points for admission sources when it comes to air quality at the plant 

managing air quality and utilizing water within the system and minimizing the equivalent and maximizing the 

efficiencies also decreases the noise of the facility, electric motors in particular.  I would be happy to answer 

any questions from the board or staff pertaining to our application.   

 

(LW)  Does the board have any questions at that time?   

(KP)  What kind of noise level will you have at HWY 35? 

(RB)  The noise level at surrounding property HWY 35, the equipment in the processing facility is going to be 

electric motors, diesel engines moving material around trucks entering and leaving the property.  We don’t 

anticipate that the noise levels will increase any more than the neighboring property use being the sand & gravel 

operation, 2 gravel operations, and the Monarch Paving which is on the other side of 830
th

.  Also with the traffic 

of STH 35 and the rail corridor, we are not anticipating to add a noise level with this plant.   

(EH)  I was down there for a visit and your sand is coming from where? 

(RB) The sand is coming from Diamond Bluff proposed underground mining facility on St Hwy 35 traveling 

into the plant, crossing over on 830
th

 St, and then entering the facility on the driveway that is also shared by 

Holst Excavating.   As you come off from STH 35 and onto 830
th

 across the rail, it would be the first right 

which is the driveway that enters into the Holst Excavating Sand & Gravel Pit.   

 

(EH)  We drove down there the other day, and you say that is a private road? 

(RB)  Yes, off from 830
th

 Street.   

(EH)  Then you come into the building and how is it from these 6 structures? 

(RB)  The trucks will come in off of 35, crossover to 830
th

 and enter the plant property.  They will dump into a 

receiving hopper.  The material, we call that the raw sand storage and building canopy which is listed on our 
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map and also on our application.  It enters into that building, is stored in a surge capacity and then enters into 

the web plant, the washing process from there.  Then from the washing process it enters a storage tank and then 

that storage tank will feed the dryer where clean sand is then dried and that will enter into a surge tank that 

feeds the screen tower, where the cleaning occurs and the separation of the products in several different sizes of 

finished products.  Those will be stored in individual tanks and then as we load rail cars there are tanks that will 

be filled from those product tanks that will be metered into each individual rail car.  That is how we scale our 

rail cars.  Another option is to load trucks on property directly from the screen house storage silos for delivery.   

(EH)  Are most of these going by rail? 

(RB)  Yes. 

 

(EH)  What use do you have for the other screening?  You want to screen out a certain size?  Then where would 

the other one go?   

(RB)  The fine sands and the oversize would be the waste products and also the clays that we wash out of the 

sands.  Those would be stored onsite or offsite in the existing gravel operation.  We do also have an opportunity 

to market those products.  Although we don’t have a very strong market, we actually make more of these 

products than we have markets for right now.  We are looking forward to expanding our market in those 

products.   One of our largest markets is the oil & gas industry which our products are used for frac sand.  We 

also have other markets such as glass sand, foundry, filtration, and construction sand.  All of those are very 

small markets for us in Wisconsin.   Our largest market share is the oil & gas industry.   

 

(EH)  These trucks coming in with original sand do they have tarps on them? 

(RB)  Yes. 

Arby Linder (AL) I was down there today and I couldn’t find any one to talk to.  The guy I found, he pointed to 

where it was going to be built and that was on a wheat or rye field.  Is that the place that you are looking at? 

(RB)  That is correct.      

(AL)   Are you renting that property?   

(RB)  There is a lease with Holst Excavating. 

(AL)  How long of a lease? 

(RB)  I am not exactly sure of the particulars of the lease, but I am very certain it is a long term lease. 

(AL)  I am thinking of 6 buildings building on somebody else’s property and even though there is a lease and 

the lease runs out, then what happens to the buildings?   

(LW)  Mr. Holst, do you wish to make a comment? 

William Holst (WH) – I would like to answer his question.   

(LW)  You need to be sworn in.  Do you wish to tell the truth, the whole truth and nothing but the truth under 

penalty of perjury? 

(WH)  Yes I do.   

(LW)  Would you state your name and address please. 

(WH)  My name is William Holst out of Prescott, Wisconsin.  I don’t know where I live and I don’t know my 

address.  Anyway, it is in Oak Grove Township.   It is a long term lease, which they have the option to renew.   

(LW)  Are there any other questions or comments from the board? 

Mike Graham (MG) – Are there any plans for onsite storm water storage.  I don’t see it on the plans. 

(RB) Yes, we are going to be submitting a site plan for the site plan review which is going to be part of the 

conditional use permit process, so we do have a storm water plan and a grading plan that we will be submitting 

for that meeting agenda.  I do not have that with me today. 

 

(LW)  Are there any other questions or comments from the board?  We have to meet 3 standards before we can 

grant a variance.  We have 6 buildings and we all know what the standards are and for those who don’t know, 

the standards for granting a variance include:  (1) Existence of unnecessary hardship; (2) Presence of a unique 
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property limitations; and (3) Protection of the public interest.  In your exhibit A, you talk about unique property 

limitations is exceptional, extraordinary or unusual circumstances or conditions apply to the property and the 

intended use that do not apply generally to other properties or uses in the same district.  Could you elaborate on 

what some of those unique limitations are to this property?   

(LW)  Please state your name & address.  

(EM) My name is Eric McCloud and I am council for WISC.  My address is 146 Lakewood in Madison, WI.  

(LW) Do you promise to tell the truth, the whole truth and nothing but the truth under penalty of perjury? 

(EM)  Yes I do.  I think there are a couple of different strands here you need to tie together as a legal matter.  

We are starting with what the Supreme Court has said in the Ziervogel case that Jim had cited in the staff report 

and I think you need to keep coming back to that as the legal standard that is going to govern your consideration 

under all these criteria that we are going to be talking about.  I will read it and he stated, “The Supreme Court 

said when considering an area variance, the question of whether unnecessary hardship exists is best explained as 

‘whether compliance with the strict letter of the restrictions governing area, setbacks, frontage, height, bulk or 

density would unreasonably prevent the owner from using the property for a permitted purpose or would render 

conformity with such restrictions unnecessarily burdensome.”  That is the starting point here.  As Rich 

explained this is really an integrated facility that you could have sort of a specific analysis as to one structure 

without consideration of how the entire facility works together and it might not be the best way to approach 

consideration of this variance request, because ultimately the way in which this facility is designed is to ensure 

maximum efficiency, but most important minimizing the impacts which are associated with how this facility is 

going to operate.  Those are the kind of impacts which folks in the community have raised as concerns, noise, 

dust, and those sorts of things.  Water usage is a big concern in the way in which this integrated facilities 

designed will minimize water use and reduce the amount of energy that is consumed.  That is sort of a starting 

point when we look at what it is that we are proposing to build and why the height limitations are needed, 

because those increases to the height limitation are needed to construct this type of facility which is a use 

permitted and again I am referring back to the Language of the Supreme Court Ziervogel decision that Jim 

quoted from.   It is a use permitted within this zoning district.  What is unique about this property, the property 

is unique and that it is ideally suited given its proximity to the rail, given proximity to the state highway.  In 

order to minimize impacts associated with the operation of this type of facility, so that folks in the community 

are going to be concerned with how much noise is there going to be and how much dust.  Our ability to use the 

state highway minimizes impacts, and access to the rail minimizes impacts.  It is a unique property in that sense 

and it is currently being used for non-metallic mining already.  It is uniquely suited for this particular use, such 

that constructing this type of integrated facility again structures which are higher than the height limitation in 

the code.  It is uniquely suited for this particular piece of property.  That is the basis for the variance request to 

try to parse out the different structures and say well the screen tower may be appropriate because we understand 

what the screen tower does why the height is needed for that.  The rest of the facility is designed as an 

integrated unit to achieve the minimal impacts.   

 

(LW)  Let’s hear from Mark.  Would you state your name and address? 

My name is Mark Krumenacher (MK) and my address is River Ridge Drive in Hartland, WI. 

(LW)  Do you promise to tell the truth, the whole truth, and nothing but the truth, under penalty of perjury? 

(MK)  I do.  This is just to follow up a little bit on what he said.  This is a challenging issue this unique property 

limitation.  It seems arbitrary the 60 foot limit.  It is almost like this criteria doesn’t apply because we see the 

land ideally suited for this kind of a permitted use.  The only effective efficient way to use and build this 

permitted use is to build it with structures that are higher than 60 feet as evidence by similar facilities in the 

county such as Hager City that also received a variance for the height restriction.   

(LW)  So if we are to sum up the unique property limitations in 10 words, what would that be? 

(EM)  I think that the idea what constitutes the unique limitations has to be understood in the context of the 

language of the Supreme Court case that I cited to.  I think what we are talking about is a property that is 
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uniquely suited for this particular use given the various items I identified a moment ago.  We are talking about a 

height limitation.  What would a unique property limitation be otherwise that would impact the height of a 

particular structure on a piece of property, because if we are talking about setbacks if you are dealing with a 

very narrow piece of property that would not allow for a construction of a building within the permitted 

setbacks.  That is a unique property limitation.  We were talking about height limitations, what would a unique 

limitation be that would preclude a building under a certain height?   Ultimately it is the broader standard that I 

think the board should be focusing on which is that in the absence of an ability to exceed the height limitations 

for these structure, we will not be able to build a facility that is a permitted use in this district.  I think you ought 

to look at the unique aspects of this property which makes this suitable for the construction of this facility.   

 

(LW)  Does the board have any questions? 

(EH)  The unique limitation might be the communications tower and where they wanted to put it was too close 

in case the tower crumbles, you wouldn’t want to be living there. 

(EM)  These structures will be within the setback limitations that apply to the property and the variance for a 

communications tower.  It sounds like a variance related to a setback issue.  We are not seeking any variance for 

a setback issue.   

(MK)  Each of these structures is well within the closest structure to any of the property boundaries it is almost 

300 feet and the highest one is 145 feet.  They are well within the property boundaries with respect to the height 

of the proposed structure.   

 

(EH)  You are using water for processing.  Do you make your own wells or where does your water come from 

and what do you do with it after you have used it? 

(RB)  Yes.  The property will have 3 wells on site.  One will be a utility well for the administrative offices.  The 

other 2 wells will be high capacity wells for the use within the processing and one well will be used at any given 

time.  The wells will be used to introduce fresh water into the system at the start and then add water, they call it 

make up water as water is lost throughout the system and the primary water loss within the system would be 

through the dryer.  The dam sand is a product of the washing process that needs to be dried and all the moisture 

needs to be driven off of the dam sand before it gets delivered to the screen tower.  The recycling system that 

we have designed is the best technology that we have been able to incorporate of our other facilities and it is a 

proven technology.  We use vacuum belts and the system is essentially closed looped tight recycling system.  

As soon as the wells will introduce fresh water into the system, there will be several thousands of gallons per 

minute moving through the system.  The actual losses within the system will be very minimal at a range 

anywhere between 150 to 250 GPM.  So that will be coming up in the wells at a continuous rate and is 

essentially the water loss during the drying process.  The wet processing building is the proposed height of the 

building is 95 feet.  Essentially what happens is that the raw sand is initially mixed with water and it is pumped 

to the top of the building.  Then we utilize gravity and add water to each one of these stations at each elevation 

of the building and at the bottom of the building the material then goes over a vacuum belt and goes into a surge 

that feeds the dryer.  It is a system that is in line and it is a minimal stock piling.  A lot of our operations right 

now have large stock piles of sand in between these two points.  We were able to put that into a surge hopper 

and a storage silo and then it goes into the dryer and gets fed into the dryer.  The wet plant is essentially an 

industrial washing machine.  It is adding clean water and taking the water away.  All the water that is taken 

away from the system is carrying the clays, and the dirt to fine sands.  It is making it cleaner at each stage as it 

moves down through the system.  All the water goes to a clarifying tank.  The clarifying tank is designed to 

collect the clays at the bottom of the tank.  Clean water overflows the top of the tank and is recycled to the front 

end of the building.  This clean water is also used for make-up water for the process.  The clarifying tank is 

similar to a clarifying tank at a wastewater treatment facility or drinking water facility, where water is added to 

help the clays to drop to the bottom of the tank.  Clays are pumped into a compression chamber and water is 
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squeezed out of the clay.  Then you have high moisture yet drier clay that you can pack up into a ball in your 

hand.  Then the water squeezed out is returned to the beginning of the system of the wash plant.  

 

(EH) I wasn’t sure if you had any settling ponds or something like that. 

(RB) No, the design doesn’t include any settling ponds.  Now as far as that clay and fine sands produced in the 

plant, they can be used for reclamation at the plant at neighboring sand and gravel mines, used as backfill 

material, or sold on the market.  Our large market for the clay would be for capping material or fill.  The finer 

sands we sell into the construction market, animal bedding, grout, tile, shingle underlayment, or many other 

markets.   

 

Kenneth Peterson (KP) – The building height obviously allows you to use the most efficient process more than 

energy, man power, and things.  Is there an alternative that would work that would not require these tall towers? 

 

(RB) The heights of the towers correlate with the capacity and the volume of the processing plant. The higher 

the volume and the higher the equipment needs to be.  A lot of that has to be utilizing the equipment and 

gravity.  As you move sand through slurry or bucket elevator dry sand to the top of a screen tower, there is a top 

floor that has certain pieces of equipment in it that need to be fed by that single point source.  The volume, the 

capacity of the plant, and the building heights do have a relationship.  The plant itself, with regards to 

efficiencies and minimizing power usage, we looked at a couple of options.  The first option that we ran with 

was to look at power efficiency, minimizing our power usage, and minimizing our environmental footprint, 

which had the buildings a lot higher than it is proposed right now.  But there is a balance between efficiency and 

infrastructure you need for the steel column supports.  The columns needed to be larger with a taller structure.  

The cost of the structure became a lot higher as the height increased.  There was a balance between the upfront 

capitol and the height that the structure and the balance we came up with was this 145 feet max on the screen 

tower being the highest structure, the wet plant at 95 feet, and the related structures to feed into those plants in-

between.  Another example is in Hager City, Trenton Township.  The height on that building, I believe, is 118 

feet and is at a different capacity, a lot less volume, a lot less tonnage, and the top spread on that plant wasn’t as 

lateral as this plant. When the engineering design occurs, it is a game of angles, height, and being able to reach 

your processing equipment.  You need 45 degrees for dry sand, 60 degrees for wet sand, and you need to know 

how much equipment is needed in between each stage in order to run efficiently.   

 

(LW) Any other questions or comments you haven’t heard?  

Arby Linder (AL) What I have noticed is that you have a drier at 63 feet tall. What do we have for fire 

protection?  Do we have equipment to take care of a fire there? 

(RB) The fire protection at the plant consists of an emergency evacuation program.  Hand held fire 

extinguishers are located around the area to assist the evacuation of personnel.  It is for the drier and wet plant.  

There isn’t any firefighting equipment on-site.  Their safety program is regulated by US Dept. of Labor - 

MSHAW (Mining Safety and Health Administration).  Staff and employee training does not include 

extinguishing a fire, but to evacuate an area that may be on fire or that may pose a hazard.  They would depend 

on the local fire department for assistance with any fires that may happen on site.   

 

(KP) Do the local fire departments have appropriate equipment capable of working at a height of 145 feet? 

(RB) That is a good question.  Another part of our process would be to communicate with the emergency 

services in the area.  We would have man lifts on-site for maintenance on the equipment.  Right now our other 

two facilities do include any evacuation assistance from the equipment on-site.  That is a good question.  As for 

the capability to get to 145 feet, I don’t know that answer.   

 

(KP) Does the drying facility use natural gas and air?  Or what is your process for drying? 
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(RB) Yes, the drying process has two parts.  There is a fan blower and a burner.  The burner runs on natural gas 

and there is air that is drawn through the drier to efficiently distribute the air through the shell of the drier itself.  

The drier is a large drum with a certain length for the capacity that we require.  As that air comes through the 

burner, it is collected in a dust collector bag house.  It is a filter house with many small filter bags.  The dust is 

collected and the clean air goes out the clean air side of the dust collector.  It is similar to the driers we have in 

Hager City and Maiden Rock.   

 

Mark Krumenacher (MK) Allow me to comment on the previous question to whether or not the fire department 

is equipped to fight fire at 145 feet.  It is not like we have a building at 145 feet burning and we have to get up 

there with ladders and water.  It will have pipes and tanks, where everything is made of metal or filled with 

sand.  If there is a fire up there, it cannot be long lived.   

(KP) Electrical fires are probably all that could be up there?  

(MK) And that would be in a motor, yes. 

(LW) Any other questions? 

(AL)  This has no bearings on this, but I am always interested in economics of this business.  How many people 

do you be hiring?  Or don’t you know that yet? 

(RB) The location will employ from Wisconsin Industrial Sand Co. (WISC) about 30 personnel.  We also use 

several contractors for trucking incoming or outgoing sand.  We also count how many other people that maybe 

employed from contracting for maintenance services that we use.  The millwright contractors and iron workers 

that we may use on down to the UPS driver delivering/picking up daily packages.  That multiplier is listed in 

the Pierce County Economic Development as a 1.6 x local employees.  So there will be an addition of 18 people 

on top of the 30 locally employed.  So this facility helps employ 48 people.  

 

(EH)  Highway 35 is known as the Great River Road.  Wisconsin is quite proud of it.  I don’t know how you 

would do anything to the buildings so they would be less noticeable.  Are there any plans for painting of the 

metal to make them less noticeable?  

(RB)  The buildings are a neutral color called desert sand, which is a light tan.  It is the same color as what the 

other facilities are colored right now.  On the front of the property in between Hwy 35 and the railroad, running 

parallel up front there is an existing berm that will be utilized.  In between the rail and the plant, I have pictures 

in front of the facility of the way it currently looks.  He passed around pictures and you can see the berm behind 

the trees.  The berm in the background is approximately 12 feet high and there are several trees on the berm 

right now.  We will also be adding several spruce trees to the berm to enhance the berm in front of the facility.   

The processing itself, trucking, and load-out will be on the opposite side of the berm as to highway 35.  

(MK) The color is the same as the courthouse here actually.  

 

(LW) Are there any more questions or comments here by the board?  If not we are going, open that up to public 

comments.  We have some individuals here from the community. Anybody else wish to make a comment? 

David Husom (DH) Yes, I would.   

(LW)  Please state your name & address.  

My name is David Husom (DH).  It is H-U-S-O-M.  I am at W8484 162
nd

 Avenue.  We are on the back side of 

Hwy K, where this area is between Highway 35 and K. We are on the other side.  

(LW) Do you promise to tell the truth, the whole truth and nothing but the truth under penalty of perjury? 

(DH) Yes, I do.  I was at the Trenton Town Board meeting, where there was some tentative approval of this.  

When the plant was discussed, Rich tonight said the plant would be different than the Trenton plant. We were 

told it was just like the current plant.  Also the current plant is down close to 100 feet, so with some shrubs and 

some trees you don’t even see it.  Also, we were never told how many buildings, so when I came here I learned 

it was 6 buildings and it is kind of a shock.  Some of the issues he already brought up.  The Great River Road 

was recently selected as the best, prettiest drive in America.  Number 2 was the Pacific Coast Highway-Big Sur.  
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Which is very beautiful and I was impressed that our road made that.  Certainly, many of us are dependent on 

tourism.  Most of our clients come from the twin cities and they remark about the wonderful drive down 

Highway 35.  Also, looking long-term, this was an ad that appeared and the River Road Parkway Commission 

asked that the counties on the river impose a moratorium to really study what the effects like this would be on 

tourism.  Along with that, we are the only people here tonight representing the neighborhood and it was because 

we have been blind sighted by this.  This came up very quickly.  The previous meeting with Maiden Rock had 

about a dozen people from the community.  Maiden Rock is very familiar with what is going on and this is all 

very new to us.  There are things happening very quickly.  For example, in Winona the mining companies are 

paying about a dollar a ton for wear and tear on the roads.  At this point, I don’t think they offered any kind of 

money beyond.  According to their own records, they are only paying $12,000 a year in property taxes.  This is 

a billion dollar a year industry and only paying $12,000 a year in taxes, which only a couple thousand to the 

school system.  Currently there is about 2 million tons of sand per year being taken out.  This will increase to 

about 3 million tons of sand being taken out.  As a county board, I think an addition 3 million dollars would 

help a lot of us who are paying very high property taxes because we are along the river.  The fire issue came up.  

There are a lot of costs that far exceed the $12,000 or even $120,000.  Give them 10 times as much; it is still not 

even close to what they could be paying.  There is the issue of the lease and long term.  Someone mentioned 

Williston and the Bakken oil fields.  There are major issues with the Bakken oil fields.  The Williston area gets 

about as much rain in a year as we have had in the last week.  There are things running out of water and so there 

is a push to move away from sand and water.  We met the other day a venture capitalist, who said the future is 

isn’t sand; the future is liquid propane.  Now they are in the sand business and not in the energy business, so he 

said that liquid propane is going to replace sand possibly.  They have started drilling with it.  Where is this 

going to leave us if all of the sudden it changes?  We have two possibilities here.  If indeed, frac drilling 

becomes the dominant form right now.  Both Obama and Romney are supporting fracking.  If this gets us off of 

foreign oil, then this is a very long term thing.  We don’t need to make this decision tonight.  If this is 

something that is short lived, what is going to happen with this? Also our concerns are with public interest is 

with the water:  the water usage and also the water pollution.  What is going to happen with that?  A further 

issue in our area is that houses are hard to sell.  Houses are usually one of a kind and most of us live on a couple 

of acres.  There are not a lot of people in Red Wing that want to commute over.  Now add to the fact that you 

look to the window and there are towers.  Add the fact that people are on the road between Red Wing and 

Trenton and Hager city, they are surrounded by sand trucks.  It is definitely going to hurt our values.  A lot of 

Towns are doing the ‘Howard Township Agreement,’ where the mining companies are guaranteeing water.  If 

they think the water is safe, then fine, put it in writing.  If they think our home values are safe, which Rich has 

said that before.  Studies have said that is not true, but if indeed our home values are safe.  Great, stand behind 

it.  Say Ok, we will guarantee your home values.  Other townships and other counties have done that.  My hope 

would be to table this for a year and really look at what these different issues are and really analyze what is 

really going on with tourism.  What is going on with wear and tear?  What can they do to help with costs?  We 

are in a time with shrinking County and Township money.  What can they do to provide some help with that?  

What is the long term future of this business? And the public interest, what about our water?  What about our 

home values?  That is my feelings and thank you for letting me talk.   

 

(LW)  Would you like to make a comment?  

Yes, I would.   

(LW) Can you state your name and address please?   

Yes, it’s Ann Marie Rose (AMR).  And how come some are giving their addresses and some of them aren’t?   

(LW) Okay, I think everybody has given their address.   Who did not give their address?  

(AMR)  Rich.  Or Bill said he just lived in Prescott.   

(LW)  Well, I think we could find Bill.   

(AMR)  I am sure that is true.   
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(LW) That is an error on my part.  Let’s ask Rick.  You said he didn’t give his address.  Oh, Rich.  

(AMR) It is where you live, right.  Not where you work.   

(RB) Rich Budinger, 3519 Crestmoor Drive, Woodbury, MN 55125 

(LW) That was my error that I missed your address and I apologize.  Could we have your address? 

(AMR) Yes, it is W8484 162
nd

 Avenue, Hager City.  

(LW) Will you raise your hand?  Do you promise to tell the truth, the whole truth and nothing but the truth 

under penalty of perjury? 

(AMR) Yes.  My first question is pretty simple.  I was interested in your portion that never got answered.  How 

long is the lease between Mr. Holst and WISC?  I just heard ‘long’ and you would think something that major 

would have a number.   

(LW) Mr. Holst, would you care to respond to that?  

William Holst (WH) It is up to 52 years.  That is the expected life of the plant. Thank you.  

 

(AMR) Okay.  It is a 52 year lease that you have. My next question is really to WISC.  Would you continue 

building this processing plant in Hager City if you didn’t get to mine in Diamond Bluff?  

(RB) The two proposed projects were submitted for review at the same time and they are connected. 

(AMR) She is interested in if you put in any use permits at this time.  

(LW) We’ll ask Jim to answer that.  Maybe with a variance they don’t need a use permit.   

(JK) They are going to apply for a conditional use permit and site plan review with the zoning committee for 

approval.  

(AMR) So they haven’t yet. 

(JK) No, they have not because we are waiting for a Traffic Impact Analysis. 

(AMR)  Okay, that is what Mr. Roy did say that there wasn’t any discussion regarding the traffic analysis that 

WISC had to do.  Now it is being reviewed by the state, is that correct? 

(JK) Yes, the Department of Transportation. 

(AMR) Okay, then I think that this decision is a little premature until the Department of Transportation comes 

in with their decision.  Why are you making the decision about a variance? 

(LW) We are talking about a height of structure variance that exceeds the 60 foot limit.  They are separate 

issues.  This board is dealing with one issue that the sand company is asking for a variance for structures that 

are over 60 feet, which could normally be approved by the Department of Land Management.  Anything over 

60 feet has to come to this board.  DOT doesn’t have anything to do with this forum.  We are strictly dealing 

with the issues of height. 

(AMR) It just seems a little premature.  That is okay, I understand.  Why is there a height limit of 60 feet? 

(LW)  That is part of the County Zoning ordinance.  There is probably that they review anything over a certain 

height. So there are certain issues as fire safety, setbacks, and a lot of variables before they set that restriction.     

(AMR) So WISC is saying, they want 6 strictures and higher because of their unique situation. 

(LW) The request is for 6 structures that exceed 60 feet. 

(AMR) Okay, but the only thing I see that is unique is that they want it.  They want to make money, a profit, 

and put in things that are going to be sticking out very high along the Great River Road.  Of course, all our 

neighbors get to look at this besides hear it.  If the Town had spent so much time coming up with this height, 

you would think there would be something for a good reason for it.  And a better reason to go above it. Not just 

because the company wants it.  

 

(LW) Does the board have any questions or comments from the testimony from this evening? With that we are 

going to have the staff report. 

(JK) I would like to read the public hearing notice for the record.  Public notice is hereby given to all persons in 

Pierce County, Wisconsin, that a public hearing will be held before the Board of Adjustment on the 21
st
  day of 

June, 2012 at 7:00 p.m. in the County Board Room, Pierce County Courthouse, Ellsworth, Wisconsin, under 
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chapter § 240-29 to consider a request for a variance to allow several building heights ranging from 63 feet to 

145 feet in the Industrial district on property owned by William Holst III, in the SW ¼ of the NW ¼ of Section 

34,  T25N, R18W, Town of Trenton, (N1891 830
th

 Street, Hager City), Pierce County WI. All persons 

interested are invited to said hearing and be heard. 

Staff Report – James Kleinhans:  (JK) Just for a little background, this board has addressed height variances 

on other facilities that had not yet been approved for the mining facility.  At a point in the past, we did that one 

last year over by Ono, and they just got their sand pit approved within the last couple weeks.  The Traffic 

Impact Analysis is being done, but that doesn’t really relate to this request because we are looking at a height 

variance.  The fact that someone stated that the Town of Trenton did approve this facility and this still has to go 

to the zoning committee for site plan review and a conditional use approval. The way the County Zoning Code 

reads is that anything exceeds 35 feet in height, which is the standard for the building height, either must have 

an exemption, such as some farm buildings, or go to the zoning committee for a height exemption up to 60 feet.  

Anything beyond that requires a variance.  Height variances are in place for a number of reasons.  One of them 

might be for a fall distance.  One might be for the shading out the community neighborhood if you are putting 

up a large building in a residential area and you don’t completely eliminate light and sunlight onto the 

neighboring property.  There are various reasons why the County Board adopted these standards.  When the 

zoning committee gets the Conditional Use Permit, they will address several other buildings that are in height 

up to 39 feet, one is 45 feet, and another the scalper building is 60 feet.   They have several buildings to address 

too.  If this committee does not approve all 6 of the buildings, they may have to modify them.  Those would 

have to go back to the zoning committee for review as well.  So in one respect, it makes sense that they come 

before the Board of Adjustment Committee first to see what qualifies for a variance.  The Board of Adjustment 

sends off their message to the zoning committee saying what they qualify for under the variance. In some 

instances where we have a number of these types of uses that have really come up with in the last couple of 

years with these tall buildings, we might consider an amendment to the code to allow for frac sand type of 

processing facilities to not require variances.  As we would with agricultural barns and silos, but this is only the 

third request for a processing facility and the Board has not yet requested that the Zoning Committee look at 

that yet for a code amendment.  With the request for a variance, it has to meet the standards, which includes the 

existence of an unnecessary hardship, presence of a unique property limitation, and the protection of the public 

interest.  Exhibit A was provided in the application to address those items.  There is a height limitation 

ordinance imposed by the Redwing Municipal Airport.  In this facility, the tallest proposed building, the screen 

house, at 145 feet would not penetrate the restriction of the airport limitation height zoning.  It is just at the 

perimeter of the 3 mile zone from the Redwing Airport.  This Board has approved variances for sand processing 

facilities in the Town of Trenton in 2007 and most recently in the Town of Union in 2011.  Tthere are several 

things the Town of Trenton wanted to see implemented with the installation:  One is establish a tree planting 

buffer along 770
th

 Street with 7 spruce trees; a land use permit be obtained prior the building re-construction; 

The engineering plans be submitted to the Department of Commerce for review and approval; and Advise local 

fire department for proposed building changes.  Whenever we’ve looked at a tall building this committee has 

asked for proof that the local emergency response people can deal with the evacuations or any fires.  In this 

case, it would be the Bay City Fire Department located at the Redwing Airport, which is about 3-4 miles away.  

The closest off-site residence is located across Hwy 35 and that distance would be about 700 feet.  As the report 

indicated, the closest property line is about 271 feet.  In the staff report, I always mention the most recent 

Supreme Court Decisions and how we do address variance requests.  This one includes the Ziervogel and 

Snyder decisions, which looks to see if the zoning code is unnecessarily burdensome on the request.  Those 

items were addressed in Exhibit A, which the Board of Adjustment received with this staff report. Staff 

Recommendation:  With this, I would recommend that the Board consider the explanation for this variance 

request for construction of these industrial buildings while insuring consistency with the variance standards 

regarding hardship, protection of the public interests, and unique property limitations, while observing the terms 

and spirit of the zoning code.   
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One item that has been brought up as far as the public interest is the Great River Road.  There is a berm that is 

shown between Highway 35 and this facility.  There are some trees growing on that berm.  The committee looks 

at incorporating additions to the berm or additional trees along that berm as well.  I don’t know what the zoning 

committee is going to do on this but this committee is also authorized to condition a variance.  Also consider an 

Emergency 9-1-1 notification as another typical condition to incorporate with a height variance that is a concern 

that is directly linked to the height of the building.   

 

(LW) Thanks, Jim.  Does the board have any additional questions or comments?  

(AL) Like Jim says, we have already passed a couple of these with our time on the board here with no problem 

with aftermath.  They have a long way to go to get every permit yet.  Arby Linder made a motion to approve the 

variance with the conditions of screening and an Emergency 9-1-1 Notification Plan.   

(LW) Do we want to address these individual 6 structures?   

(AL)  I don’t think we need to.  I know it is a lot of variance for 6 structures, but they gave a good explanation 

why they need it.   

(LW) When we get into the facts and findings, we probably have to identify them individually. Do you think for 

the facts and findings we can address them individually? 

(AL)  Yes, we can do that.  

(EH) I would disagree on one statement.  I think they should be accepted as a whole because it is a unit.  I don’t 

think you want to individualize them.  It is a unit and either we accept it, or we don’t.  Because you cannot pick 

out one, and say we will let this one go because it is 63 feet.  But we won’t let this one go because it is 145 feet.  

I think you have to accept it as a unit.   

(LW) Each unit has to meet the 3 standards in order to accept it.  

(EH) I think you have to look at the whole project as a unit and either you accept it, or you don’t accept it.  

(LW) Is there any other discussion from the board members?  

Mike Graham (MG) I would agree with Ed because it is an integrated design. If one piece doesn’t meet the 

standards, then really none of them do.  Either all together, or none do at all.  Otherwise the whole system has to 

be modified.  It is an integrated, state of the art system.  It is supposed to work as a single system.   

(LW) It is really an issue of semantics because if it is approved in its entirety, then it is addressed as a 

composite or an individual.  We are just verbalizing it a little differently than the staff report.  We want 

someone later to pick up the report and say, “How about building 5?  How about building 4?”  I don’t know.  It 

is whatever you guys think.   

(JK) I was at a meeting today in Trempealeau County.  We were looking at how other counties approved these 

facilities.  I would like to give you an example of the final storage tanks at 142 feet.   They are approximately 

200 to 300 from the load out facility.  Elevation at the load out facility is 720 ft.  As it is where these tanks are, 

it is fairly level.  The top of the load out facility might be at 750 ft.  The top of these tanks are at 862 ft, so we 

have a difference of 112 feet.  I am not sure how the transfer works, but if it is gravity feed, it might be that they 

need a certain slope to make the sand roll to get into the load out facilities.  Is 112 vertical drop adequate?  That 

is the kind of things you think about with justifying the height of those structures.  There is a certain diameter to 

those tanks.  Other counties have said they don’t need to be so high because you can make them shorter and 

wider.  There doesn’t appear to be a limitation on space here.  For making a shorter and wider tank, verses a 

thinner and 142 feet.  That is what I am thinking about justification for the heights of the structures.  I didn’t 

hear any discussion why they have to be 142 feet. I am just thinking about elevations and what’s proposed.  

(LW)  Is there any other discussion regarding the staff report?  However this motion goes; it could be voted 

down.  We don’t know yet.  If the motion is going to be carried forward, do you think it’s appropriate to address 

the staff report with these structures individually or as a composite?   

(KP) I think we should look at them as one unit.  If you cannot build the 142 foot, then the others are not going 

to exist.  Am I correct? 

Barry Barringer (BB) I would agree. 
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(LW) Am I correct, Barry, you are an alternate? 

(BB) Yes, I am.  

(LW) Of course, you have the motion on the floor. 

(AL) Right, that is why I haven’t said a word. 

(LW) What was that motion again?  

(AL) I made a motion to approve the variance with the conditions of screening and an Emergency 9-1-1 

Notification Plan.  And take them (the structures) individually.  But there were three against me, so they can 

change that motion if they want.  

(LW) Basically we are 2 to 2 on that, is that correct? 

(AL) I guess so. 

(LW) We are going to have to vote on the motion, so is there a second?  Ed, do you have a comment? 

(EH) I would second the motion, if you included all these as one unit.  Like 3 of us said.  

(AL) That is fine, I will make that a motion to approve it as one unit.   

(LW) Do we have any other discussion? 

(BB) I think the motion has to be a little more specific on height of the trees.  You have to include the height of 

the berm and the desirable height of the trees.  That has to be part of the motion.  You have to be a little more 

specific I would think. 

(KP) Does staff have a recommendation for the type of trees? 

(JK) White pines are native.  They grow up pretty tall.   

(AL) That would be fine with me.  The details with the berm and the trees planted should be worked out with 

the zoning department in my motion.     

(LW) A motion has been made.  Any further discussion? 

(MG) Just for clarification, the land management office?  Is that what you meant?  

(LW) The land management staff. 

(AL) Yeah. 

(MG) Okay.  

(LW) Is there a second?  

(EH) Yes, I second the motion with the stipulation of the screening.  

Arby Linder made a motion to approve the height variance for all 6 buildings as one unit with the 

conditions of screening and an Emergency 9-1-1 Notification Plan.  The details with the berm and the 

trees planted should be worked out with the zoning department staff.   Ed Hanson seconded the motion.  

All in favor.  Motion carried.   

 

Arby Linder made a motion to have the County Board review these types of buildings for frac sand 

processing. Arby Linder withdrew the motion.   

Discussion requesting the zoning staff and committee review this to possibly amend the zoning code regarding 

frac sand processing structures.   

 

Updates/Announcements: Mike Graham made an announcement for his desire to spend more time with his 

family and coach evening softball.  He resigned from the Board of Adjustment.   

Ed Hanson made an announcement that he is retiring from the Board of Adjustment.   

 

Motion to adjourn the meeting at 8:40 PM by Arby Linder.  Ed Hanson seconded. All in favor. Motion 

carried.  

Respectfully submitted by Carol Denninger and Emily Lund.  



 BOARD OF ADJUSTMENT COMMITTEE 

MEETING AGENDA 

Thursday, June 21, 2012 – 7:00 p.m. 

County Board Room, Pierce County Courthouse, 

414 W. Main St. Ellsworth, WI 54011 

 # Action Presenter 

1 Call to order Chair 

2 Next meeting dates:  Chair 

3 Approve minutes of the April 12, 2012 Board of Adjustment 

Committee Meeting. 

Chair 

4 Discuss take action for a conditional use permit for a proposed 3 

lot land division in the St. Croix Riverway, on property owned 

by Verne & Phyllis Ann Jacobsen on a parcel of land located on 

Government Lot 1, of Sec. 34 and the NW ¼ of NW ¼ of Sec. 

35, T27N, R20W, in the Town of Clifton (W12904 680
th

 Ave.), 

Prescott WI. 54021, Pierce County, Wisconsin.   

         Emily 

5 Discuss take action to consider a request for a variance to allow 

several building heights ranging from 63 feet to 145 feet in the 

Industrial district on property owned by William Holst III, in the 

SW ¼ of the NW ¼ of Sec. 34, T25N, R18W, Town of Trenton, 

(N1891 830
th

 Street, Hager City, Pierce County WI. 

Jim 

6 Future agenda items and departmental update. Jim 

7 Adjourn Members 
Questions regarding this agenda may be made to the Department of Land Management at 715-273-6746. 
Upon reasonable notice, efforts will be made to accommodate the needs of individuals with disabilities 

requiring special accommodations for attendance at the meeting.  For additional information or to make a 

request, contact the Administrative Coordinator at 715-273-6851. 

A quorum of County Board supervisors may be present.                              (06/08/2012)       

 

 



 

 

 

 

 

 

 

 

 

 

MINUTES – Pierce County Board of Adjustment Meeting  April 12, 2012. 

Members Present:  Lee Wright, Arby Linder, Kenneth  Peterson, Ed Hanson, Mike Graham, and Barry 

Barringer. 

Others Present:  Janette Sweasy, Linda Harding, Fred Harding, Cynde Randall, BJ Kristofferson, Al Nelson, 

Rich Budinger, David Eckhardt, Evelyn Johnson, Eric McLeod, David Meixner, Arnie Johnson, Sire Smith, 

Mike Michaud, James Kleinhans, & Carol Denninger. 

Chairperson, Lee Wright, called the Board of Adjustment meeting to order at 7:00 p.m. in the Pierce County 

Board Room, Ellsworth, Wisconsin. 

Future meeting dates are set for 2012:   May 24
th

, June 21
st
, July 19

th
, & August 23

rd
. 

Approve minutes– Ed Hanson made a motion to approve the minutes of November 10, 2011 Board of 

Adjustment meeting as presented.  Arby Linder seconded the motion. 
 

(LW)  Lee Wright – We are going to get into the reason for meeting this evening and we are going to discuss 

and take action on an application to request a variance from the required 77 ft. from state road right-of-way and 

75 ft. from Navigable Water in Gov’t Lot 1, Section 22, T24N, R16W, Town of Maiden Rock, Pierce County, 

WI.  I want to make sure that everybody that is in attendance this evening has had an opportunity to sign in.  

There is a tape recording being made of tonight’s meeting.  It is important that if you have the floor that you 

speak into the microphone.  All the microphones in the room are active.  So you should consider that if you 

make any noise because it is going to be part of our public record and it could cause some problems so that 

people aren’t speaking all at once.  I would like to explain the role of the Board of Adjustment, for any of you 

who have some questions.  The County Board of Adjustment is an appellate board required by state law in any 

municipality that has adopted a zoning ordinance.  The board does not have authority to amend or repeal any 

provision of the zoning ordinance.  Its authority is limited to appeals regarding interpretations of ordinance 

provisions, consideration of variances, and considerations of conditional use permits.  The board functions like 

a court.  Its purpose is to give a full and fair hearing to any person whose property interests are affected by these 

matters.  Its job is to apply the zoning ordinance and appropriate legal standards to the facts of each case.  The 

board meeting and public hearings are open to the public.  A taped recording is being made of the proceedings.  

A decision of the board may be appealed by commencing an action in the circuit court for this county within 30 

days after the date of filing of the decision in the office of the board.  Also if the applicant is successful in 

obtaining the variance they should make sure that they receive all of their building permits from the Department 

of Land management before any construction has been started.  Anyone wishing to speak can do so and they 

will be given adequate time to make their case.  Let’s keep comments on task and relative to what we are trying 

to do here this evening.  Also anybody wishing to speak will have to be sworn in.  We also need to have you 

state your name and address for the record and then you will be sworn in.   Jim have you posted notice of this 

meeting in the local newspaper of Pierce County? 

 

(JK)  Jim Kleinhans – Yes it was posted on March 28
th

 and April 4
th

 of 2012. 

 

(LW)  Jim, would you please read what the posting said. 

 

PIERCE COUNTY, WISCONSIN 
DEPARTMENT OF LAND MANAGEMENT & RECORDS 

Pierce County Courthouse 

P.O. Box 647, 414 W. Main St, Ellsworth, WI 54011 

Planning Office 715-273-6746  

Zoning Office 715-273-6747   

Fax 715-273-6864 
 



 

(JK)   Notice is hereby given to all persons in Pierce County, Wisconsin, that a public hearing will be held 

before the Board of Adjustment on the 12
th

 day of April, 2012 at 7:00 p.m. in the County Board Room, Pierce 

County Courthouse, Ellsworth, Wisconsin, under §240-27 (A) and §240-28 (A) to allow for a relocation of a 

railroad loadout facility in the railroad right-of-way on property owned by Dean & Mary Holden, agent Al 

Nelson, for WI industrial Sand Co., located in Section 22, T24N, R16W, Town of Maiden Rock.   All persons 

interested are invited to said hearing and be heard. 

 

(LW)  We are ready to have the applicant or the applicant’s representatives come forward and make their 

presentation.  Who would care to do that at this time? 

 

(RB)  My name is Rich Budinger.  I am the Regional Operation’s Manager for Wisconsin Industrial Sand.  My 

Address is W3302 So. Hwy 35, Maiden Rock, WI. 54750. 

 

(LW)  Would you raise your right hand and do you promise to tell the truth, the whole truth and nothing but the 

truth under penalty of perjury?     

 

(RB)  Yes. 

 

(RB) Rich Budinger  -  I want to start off by thanking the Board of Adjustment by taking the time to review our 

variance request.  I just want to introduce our staff that is here.  Maiden Rock is one of the facilities within 

Wisconsin Industrial Sand.  We also operate the Bay City Mine out of Hager City and we also operate the 

facility out of Menomonie, WI.  On my right is Al Nelson.  He is my manager of the Maiden Rock facility.  To 

my left is David Eckhardt, he is the assistant Plant manager and on the far left is Eric McLeod, he is our legal 

representative.   I will turn it over to David Eckhardt at this time. 

 

 (LW)  My name is David Eckhardt.  My address is W3302 So. Hwy 35, Maiden Rock, WI. 

 

(LW)  David, would you raise your right hand and promise to tell the truth, the whole truth and nothing but the 

truth under penalty of perjury? 

 

(DE) Yes. 

 

(LW)  Okay.  You have the floor. 

 

(DE)  I worked on this variance application with help from the Department of Land Management, people at the 

plant, our surveyors, and our attorney’s at Michael Best.   So I appreciate the opportunity to present this to you.  

I like to do so by going through Exibit A which is an attachment to the variance application.   David Eckhardt 

read Exhibit A (Variance Description and Justification) which is attached. 

(LW)  Okay.   

 

(LW)  Would anyone else care to speak at this time? 

 

(EM)  Eric Mcleod, I am a legal counsel for the Wisconsin Industrial Sand.  My address is 1 South Pinknee St., 

Madison, WI.    

 

(LW)  Okay,  would you raise your right hand and promise to tell the truth, the whole truth, and nothing but the 

truth under penalty of perjury? 

 



 

(EM) Yes, I do.  I would like to follow up on what David has discussed with respect to the factual issues, the 

basis for the variance request and address some of the legal standards that this committee is bound to follow an 

evaluating the request that we made for the variance.  The Pierce County Zoning Ordinance sets for the 

standards for obtaining a variance and that is in section 240-78 (A).  It talks about the unnecessary hardship, the 

unique condition of the property, and the condition is not to be self-created, that the public interest be 

considered and the affect on the user of the property to be considered.  The courts have defined and fleshed out 

those standards  affecting Pierce County ordinance standards which tract very well State Supreme Court 

authority on the standards for granting a variance.  It is important to know that what we are asking for here is an 

area variance.  There are two types of variances that this committee or any Board of Adjustment can evaluate.  

One is an area variance and the other is a use variance.  A use variance seeks a variance that would allow use 

difference from what otherwise are  permitted under the zoning code.  An area variance is what we are asking 

for seeks an adjustment of the technical measurement requirements that would apply to the building in a 

structure on a piece of property here because the setbacks would not allow for any structure to be erected on this 

piece of property.  We need an area variance to allow the erection of this particular structure.  The state 

Supreme Court in 2004 issued a decision which is called the Ziervogel decision.  It is made clear that the 

standards that apply to an area variances which is what we applied for.   It is important to know that the use at 

issue here is certainly one that is permitted and it is conditionally permitted, matter of fact the Land 

Management Committee as you know has already issued a conditional use permit with certain conditions that 

would allow for the erection of this rail loadout structure on this particular property.  So there is no doubt that it 

is permitted and were are seeking an area variance, an adjustment to the measurement limitations that would 

otherwise apply.   The unnecessary hardship prong which is one of the items in your ordinance that is addressed 

in the ziervogel decision that the Supreme Court issued.   That is the standard that the court relaxed to the 

significant  degree and that application of the existing rules to the setbacks in this case would reasonably 

prevent the use of property for a permitted use.  The question is then weather the strict application of the 

setbacks here would be an unreasonable restriction under the circumstances.  As Dave Eckhardt noted based on 

a strict application of those rules, there would be no ability to build a structure on the property.  It is not a 

question of could we build it in a different location, or in a slightly different configuration.  It is quite clear that 

we would be unable to build this structure on this property in absents of a variance.  Even if you applied the old 

standard that the courts used to apply before the ziervogel decision, which was called the no reasonable use 

standard. I think we would argue that we would satisfy the requirements for a variance even under the old more 

restrictive standard.  I think is quite clear that we have satisfied that prong that it is an unreasonable prevention 

of a permitted use given the application of the rules as they exist to this particular property.  The other standards 

that the court in Ziervogel articulated is that this board is to consider the effect of the strict application or the 

granting of a variance in the alternative on the property itself.   If you are familiar with the property or at least 

know the nature of the property that we are talking about here.  The property itself is almost entirely subject to 

the railroad easement that exists.  We are simply trying to build a structure that serves the railroad.  We are not 

seeking to change the use of the property in a way that has already been in existence for quite some time.  The 

effect on the property would not change in any manner which we think would implicate any concerns about 

proposed variance that we are asking for.  Another consideration that the court pointed to was the effect of the 

variance and the neighbor and the public interest.  Dave Eckhardt articulated some of those things which is in 

fact this would be an improvement in terms of an impact on the surrounding community, because it moves the 

loadout structure form a location which is closer to residences and businesses in the Village of Maiden Rock 

further to the south that lessens the impact.   We would argue it certainly does serve the public interest to grant 

this variance given those realities.  The remaining criterian that the Ziervogel Court articulated was whether the 

need for the variance is unique to the property and that need is not self-created.  Certainly this property is 

unique given how narrow it is given the impact of the competing setbacks which would render the property 

unbuildable and it is certainly not self-creative in the sense that this is where the rail road runs.  We wouldn’t 

choose to build in this location, but for the fact this structure is designed to serve the railroad to load sand on the 

rail cars and we didn’t create the circumstances that we are dealing with here, we simply need to build adjacent 



 

to the railroad.  A related issue that I want to talk about and I don’t know if this committee is aware of the issue 

or not, but Jim Kleinhans would certainly be aware of it.  It is our legal position that in fact the construction of 

this particular structure of this rail load off facility is exempt from the county’s permitting zoning authority 

based on federal preemption.    In fact we exchanged some letters with Brad Lawrence about that issue several 

weeks back and Brad Lawrence took the position that he disagreed. He thought that we still needed to go 

through the permitting process and as it relates to this committee to seek a variance.  Rather than getting into a 

tugging match over who is right, we decided that the better course of action was to work with the County to 

seek the CUP, which we have obtained.  This is to seek the variance that we are here tonight to obtain.  I want 

to put that into context which is ultimately the purpose of this structure.  I mention a moment ago that this is to 

serve the rail and we are talking about Interstate Commerce which is a matter of federal law.  We don’t believe 

we need approval,  we are here seeking approval because we are here to work with the county rather than be 

adverse  to the county.    The structure itself is entirely within the rail road right-of-way.  It is subject to 

permission from the Burlington Northern Railroad and we believe the given nature of that use given the location 

of the rail line.                                                                                                                                                                                                                                                                                                                                                                                         

It really makes complete sense under all the facts and circumstances that we have talked about here.  A variance 

should be issued in order to allow for this structure to be located in this area.  We have reviewed a number of e-

mails communications that have been forwarded to Jim Kleinhans.     One from the DNR, and one from the 

Department of Transportation.  Addressing the DNR communications specifically, the DNR has simply offered 

their opinion that they don’t believe that we have satisfied the standards that are necessary in order to obtain a 

variance.  Ultimately, that is your decision.  The DNR communication here is not articulated any reason why 

they believe we failed to satisfy the required standards that I just went through a moment ago.  They may just 

disagree with the idea that this committee should grant a variance.  I would also note that a matter of legal 

significant here that the Supreme Courts have also made it quite clear that the standards that apply to the 

issuance of a variance in proximity to shoreland,  whether it is under shore land, zoning, or otherwise are not 

different than the standards I just articulated.  This board under Supreme Court authority is to apply the same set 

of standards as it would in any other circumstance.  So I don’t believe that the DNR has submitted anything that 

would affect or change the analysis that we have offered here would require that this committee act in some 

other manner than it should under any ordinary circumstances.  The case law that relates to the shoreland zoning 

issues in the fact that the same standards apply whether we are talking about shoreland or any other variance 

that the Supreme Court issued.  The Department of Transportation has also has submitted some communications 

to Jim Kleinhans in which it has raised some questions about whether Wisconsin Industrial Sand needs some 

further permit or approval from the DOT.  We were surprised to see that because presently Wisconsin Industrial 

Sand does have an approval to access the property itself.  We have an existing conveyor that serves the loadout 

structure that is further to the North of the village.  We do have necessary approvals.  There is a tunnel under the 

highway where the conveyor runs and that is all subject to existing DOT approval, to the extent that the DOT 

believes it does need to issue some further approval to Wisconsin Industrial Sand.  Certainly we will be in touch 

with DOT to insure that they don’t have any problem with it because if we were to begin construction  of this 

structure and DOT shows up and says that we need to  obtain some different approval  or some right-of-way 

permit.   Certainly we are going to get that because we are not looking to get crosswise with the DOT either.  I 

point that out because it certainly would be something we would do and confirm ahead of time that either we 

don’t need any further approval from DOT or if we do we will obtain it, but we don’t see that as affecting this 

committees decision making in terms of whether or not we satisfy the specific standards to obtain a variance to 

erect the structure in this particular location.  I will be happy to answer any questions about any of those issues 

as well, but I think those are two separate issues and the DOT is the one we have to satisfy upon our own.  If 

there are other issues that this committee is concerned about based on any other communications or 

correspondence that have been submitted to Jim Kleinhans or any of the comments that are raised here tonight.   

We would be happy to address those and respond to them and provide answers to any questions that the 

committee has to make sure that the record is complete and we have had the opportunity to give you the benefit 

of our thinking on all of these matters.  I will close with one other piece which is there is some suggestion in the 



 

particular DNR communication in which the DNR states that if this committee alternately  determines that we 

have satisfied the requirements to obtain a variance, again we think we have.  The DNR says that they believe 

that you should impose certain conditions in connection with this variance.  We would take a different legal 

view of those issues.  The conditional use permit process is one in which Land Management Committee makes 

determinations is to whether or not conditions need to be imposed on the operation of this particular structure so 

is to mitigate any concern that may exist again with the operation of the structure.  The Board of Adjustments 

authority is limited to making a determination as to whether or not we satisfied those legal requirements to 

make an adjustment of a variance to the setback requirement.   If we have demonstrated that we have 

established those criteria’s then in the view of the Board of Adjustment, the Board of Adjustment job would be 

to grant the variance.  The imposition of conditions on the use of the structure are beyond the scope or authority 

of this particular committee.  Those have been addressed by Land Management Committee.  The Land 

Management did in fact impose conditions that relate to the loading of sand under the rail cars so as to minimize 

impacts that were raised of concern and some other conditions that both the Town of Maiden Rock had 

proposed on it and otherwise.  If you have a copy of the conditional use permit that was issued if you need to 

see a copy.  With that I am happy to answer any questions that you have. 

 

(LW) Do all the members of the Board of Adjustment have a copy that Jim sent out in the last mailer regarding 

recommendations from the Dept. of Land Management?   They have some recommendations.  Before I go on, 

Al did you have anything you wanted to add to this?  No.  Okay. This is for the members of the board, do you 

have any specific questions of any of the gentlemen who have spoken so far?   

 

(KP)  Ken Peterson – I was down there last night and looked at the existing facility and I never even knew it 

was there because you can’t see it from the highway.  What is the hardship of using the existing  facility?  You 

have 3000 feet of belt and a lot of equipment to maintain.  What are you going to accomplish by adding a new 

facility?  What is the sand mine going to gain?   

 

(DE) Dave Eckhardt – For one, we do feel it is in the benefit of the community to move the area of activity 

further from town.  It does eliminate some additional equipment which will reduce noise.  Also it does store 

more cars on our track which will reduce the number of switches, which is something that the community has 

concerns with.  They don’t like the noise associated with switching out rail cars.  We don’t want more switches 

any more than they do.   

 

(KP) How many cars can you put on your new siding down there? 

 

(DE)  It depends on the type of car.  Different cars are different lengths so that does vary.  We would be able to 

load twice as many cars for one switch.  It would go from 20 cars to approximately 40 cars.  

 

(KP)  How long would it take you to fill 40 cars with production?   

 

(DE)   The amount of time would not be change by this modification.  This does not change the rate or the 

amount of time it takes to fill a rail car.   

 

(KP)  How many days would it take you to fill 40 cars? 

 

(DE)  We could fill 40 cars in less than a day. 

 

(EM)  The question is what is the hardship as a legal matter?  The question is what is a hardship as it pertains to 

this particular property?   Theoretically, for example if no existing rail loadout structure existed if there were 

some other property in some less convenient location in a different municipality on which we could build a rail 



 

loadout structure.  The analysis would still be the same. Namely what is the hardship as it pertains to this 

particular parcel?  The scope of the Board of Adjustment authority here is valuating our request for the 

variance.  This is a permitted use on this property.  Land Management has already approved it pursuant to the 

issuance of the conditional use permit.  Is it appropriate to grant the variance on this property given the 

standards.   

 

(AN)  My name is Al Nelson - address is 19736 E. Co Rd 14, Kellogg, MN.    

 

(LW)  Would you raise your right hand and promise to tell the truth, the whole truth and nothing but the truth 

under penalty of perjury? 

 

(AN)  Yes.   I wasn’t at the plant when the facility was built, but I believe it was approximately 6 years.   

 

(ED) Ed Hanson – You believe it was six years.   My other question was did you look at this location that you 

are wanting to do now at that time?  Would that be some reason that you didn’t use that before?  

 

(AN) I know the reason it was built we used to take dump trucks and load them where the current structure is.  

That was basically done to eliminate the dump trucks going into town and loading at the rail facility.  

 

(EH) It appears to me that this is more efficient use of your equipment.  I believe what you said and I was just 

wondering why it hasn’t been tried before. 

 

(AN)  I have been managing almost 5 years.  In the 5 years there have been several complaints. 

 

(LW)  Do any other board members have any other questions?  I have a couple of questions.  Is there any sand 

removed from the mine right now by the truck or is it all done by rail.   

 

(DE) Yes, we do ship some sand by truck. 

 

(LW)  Is that because it is going to a different local location? 

 

(DE)  We would prefer to put the sand on rail, but we do truck sand to other locations.  The majority of the sand 

currently is going out by rail.   

 

(LW)  So, is that a capacity Issue of your current system, if it will not handle all of the sand that you can 

produce.  In other the words the rail cars fill up and you can’t clear them out and therefore you have to shut 

them down for a period of time, would that be the reason for that?  

 

(RB)  Rich Budinger – It is a combination of both.  When we work with the rail switching at times they are able 

to bring as many cars and take the piles away.  We typically work 4 to 5 hour window and sometimes we don’t 

get a switch at all.  We depend upon terminals outside of our facility for several reasons.  One is maintain our 

operations and be able to keep running during those times.   Capacity is also a reason and the destination on the 

rail.  It costs us quite a bit to switch cars from one rail location.  Burlington Northern , Union Pacific destination 

and we gain efficiencies by managing our statistics that way.  It really is several different factors.  Sometimes, 

even when we have empty cars ready to load, we will still truck two remote destinations and also we truck into 

the Northern Illinois facility where our   Fairmont minerals runs operations into Northern Illinois, Michigan and 

Ohio as well.  Sometimes we are doing long hauls into Northern Illinois.  It depends on the capacity could be an 

issue.  It definitely helps on efficiencies when rail cars aren’t available which happens often.  We will get this 

surging that goes on the rail cars will all go out and sit on the terminals of our customers for days, weeks, 



 

months depending upon the market up & down.  It is not a consistent market and so we see issues with that and 

we have to continue to get sand out to our customers and also ship sand internally to our own manufacturing 

processing.   

 

(LW)  In your opinion if this new loading facility was permitted which allowed you to have more cars available, 

would it have a possible effect to reducing truck traffic on the road?   

 

(RB) – It could in the fact that it will pretty much help us average out our switching.  Sometimes it is 20 hours 

before we get a switch and we have to keep moving sand out depending on the volumes that we are moving in 

customer destinations.  When we look at what we are trucking today verses what we see ourselves trucking with 

this new loadout, I would say it would benefit production.   

 

(LW)  Any estimate with number of trucks per day or per week? 

 

(RB)  As far as our business model right now we are looking at probably what we are seeing maximum  right 

now is about 90 trucks is what we are looking at during the last 5 or 6 months. 

 

(LW)  Would that be per month? 

 

(RB) No.  That would be per day.  The new loadout facility with efficiencies we may still see high volumes like 

that but it will be less frequent.  It could be lesser that 90 max or we could be looking at 40 or 45 max 

somewhere around there.   

 

(LW)      Ffewer trucks on the road would be in the public’s interest.  Does the board have any other questions 

or comments for the gentlemen from the mine.   

 

(LW)  I would like to open this meeting up to the public.  Sir, if you would like to come up to the microphone if 

you could state your name and address. 

 

(DM)  My name is David Miexner and my address is 6538 Market St., Bay City, WI.  I operate the bakery in 

Maiden Rock.  I am also a member of the Maiden Rock Planning Commission.  The papers that I just handed 

out to you there have already been some questions about the history of the existing loadout that is at the mine.   

The existing loadout came to be in 2004.  At that time there were a number of complaints from village residence 

from the noise and dust from the truck traffic.   At that time the Wisconsin Industrial Sand applied for a permit 

through the village and this document, this is a letter that the mine used at the time that they were applying for 

the original loadout permit.  I would like to point out a couple of things that are in the letter.  The first 

paragraph, part of the deal with the village is to allow the mining company an additional 8-10 cars to their 

existing amount of cars so they could minimize the noise and the amount of stops the trains will make.  In 

paragraph 2 the mine states that this will eliminate the Wisconsin Industrial Sand truck traffic through the town.  

This is good because that was the main objective at the time.  This system worked well.   The trucks were 

eliminated and the mining company has their extra rail cars to produce sand.  Over the course of the last 8 years 

production has increased to the point now where the rail cars were picked up once or twice a week to where 

they are picked up daily and I think sometimes twice a day.  I would also like to respond to comments made by 

Wisconsin Industrial Sand about the elimination of 1500 feet of the conveyor system.  The plan that I have that 

I looked at with the original rail loadout was only 900 feet.  The new rail loadout will be adding another 150 

feet in the other direction.  I think they will eliminate 750 feet and still be a fair amount of conveyor system in 

the area.   My understanding of the criteria for a variance is that the health safety and welfare of the village 

residents must be taken in consideration.   The new rail loadout structure conveyor system in my opinion will 

probably not offer much relief to the village.  This project will double the amount of rail cars on the system.  



 

The rail cars, basically the ones that are there are going to stay in the same place they are just adding rail cars on 

the other end.  That is the reason that the conveyor has to be moved because the loading structure has to sit in 

the middle of the cars.  If you doubled the amount of cars, you have to move the system so it stays in the center 

of the tracks.  So the cars that are there are still going to be there plus an additional 20 cars.  As these cars move 

through the system and are filled they have to be chugged along and this is one of the problems that the 

residents have that they clink together.  The cars make a fair amount of noise as they move through this system.  

The conveyor system will also be operating in the system and will have to be doubled, with twice as many cars.  

So the system is either going to have to operate twice as long or operate at a higher capacity.   My concern is 

that it is the higher capacity system it would be a higher frequency noise which could cause a problem.  We 

don’t know what the new conveyor system is meant to do.   One of the biggest problems that the village 

residents have is the cars are picked up is called switching.  They either bring cars in or take cars out.  This is 

where the really loud noise is that the train backs up and has to attach to the other cars.   If it happens during the 

night what is happening now, it could wake you up if you are in bed, because it is that loud.  Also doubling the 

amount of sand that moves through the system of Conveyors doubles the amount of chance of dust to escape.  

This is also a concern of the village.  It is not just dust, it is silica dust.  It is one of the scariest things for the 

residents.  It is not so much that it is annoying, it is just the fact that you know that these particles are in the air 

and you are breathing them in.  I think the system has a chance to double them.  Doubling the industrial activity 

along the shoreline of Lake Pepin and next to the village park hurts our local tourist base business.  That is what 

most of the business are in Maiden Rock.  The businesses that are there that rely on tourism in the street 

generate probably nearly one million dollars a year and doubling of the Industrial activity will definitely in my 

opinion will have an effect on area businesses.  The doubling of Industrial activity in the area also has an effect 

on property tax values.  I hear residents all the time, this activity in my area, if I would want to sell my house it 

is definitely going to lower the price of my house and it is definitely going to lower the price of what I am going 

to get for it.  The property values will go down and decrease in areas less desirable for people to move in.  Then 

this lowers the village tax base.  In the past the village has been very accommodating with the mine that has 

tried to expand for the last ten years.  The village has accommodated them every time.  We like to have the 

industry in town.  We like that it creates jobs but it has gotten to the point where there is not enough room for 

them to expand.  So the variance request is presented pertaining to the health, safety, and welfare criteria, I just 

think it is a bad idea for Maiden Rock.  Requested Conditions for conveyor Structure Variance:   

1.  Limit of 20 railroad Cars a day.  As per original conveyor system agreement. 

2. No trucking of sand through the village.  As per original agreement. 

3. Switching out of railroad cars during daylight hours only. 

4. Flagmen posted at railroad crossing during switch out of railroad cars. 
 

The horns have to blow when the trains come and go back and forth and it has to blow each time it crosses the 

track by law.  So the flagman would reduce this noise.  I think those are reasonable conditions and I think it 

would be a good way that the sand mines can continue to operate and the village residents would have a little 

more peace then they do now.   

 

(AL)  You said you were on the planning commission is that what you have stated, is that what they have 

found? 

 

(DM)  No, It is not.  These are my opinions as a business person. 

 

(KP)  You mentioned potential health hazards from the mining’s loading operation.  Has there been any testing 

done with air quality with this speculation? 

 

(DM)  The issue from me and I am certainly not an expert, but there is an ongoing problem with silica dust.  

The American Cancer Foundation has stated that it is a known carcinogen, but the testing project,  that the state 



 

of Wisconsin  has in my opinion is inadequate.  They are not good tests.  The dust is dangerous.  It is not 

visible, it is in the air and you can breath it into your lungs but you can’t see it.   

 

(LW)  Could you state your name and address? 

 

(BJ) My name is BJ Christopherson and my address is W3553 Hwy 35, Maiden Rock, WI. 54750. 

 

(LW)  Would you raise your right hand?  Do you promise to tell the truth, the whole truth and nothing but the 

truth under penalty of perjury? 

 

(BJ)  I do.  I am a home owner in Maiden Rock and I am a business owner, I have the Secret Heart Gallery, it is 

right across from the bakery and I am on the railroad side of the town in my back yard.  My back yard is about 

50 feet away from the tracks.   So, I am very aware of things that are going on and I do take issue with what Mr. 

McCloud said that there is no harm to the public.  I believe that there is and part of the reason is with all of the 

expansion they are planning on having twice as much production so that anything that is in place now is going 

to be multiplied and that is not going to help the village at all.  It is already a crisis, and to have more and more 

production of an industry of that size in a village this small is going to harm the public interest I believe.  The 

noise is definitely one of the problems.  The trains going by is just a usual noise with the trains going back and 

forth all day, that is a noise that we live with, and you don’t move to Maiden Rock if you can’t live with that.  I 

don’t know how to describe the noise of the trains, but these blasts sometimes are 15 to 20.  It must be up to the 

individual engineers because some of them really like to lay on the blasts.  It is an incredible noise and up until 

about February this was happening during the daytime, but now it is happening at night.  I think it is five nights 

a week.  Then at the meeting we were at a week ago someone from the mine said that it was going to continue it 

5 night a week and 7 days a week.  Earlier when I talked to Al and different people at the mine, I was told that it 

was just a temporary thing and that doesn’t appear to be true.  I have 3 children and 7 grandchildren and they 

spend a lot of time with me.  This wakes me up at night, and it wakes them up at night.  I also agree with the 

idea of having flag men instead of this blasting.  I am sure that the mine makes enough money to be able to 

afford to have this to help us.  Something that hasn’t been brought up yet is also a concern to me is we have this 

beautiful little park.  We have camping spaces there, the 4-H club and a lot of different events happening there, 

there are people that go fishing, there are boats that go in and out and the train does cut off that park definitely.   

It seems like it takes like an hour process.  I guess you are using more cars.  So that is another way that does 

affect your quality of life.  If you go do your recycling, do it early in the morning because you don’t want to be 

stuck there for 45 minutes or an hour because of trains.  If you are camping, or you are fishing, those are things 

that matter to us as a village.  I am sure that if you would have this going on in your town, it would matter to 

you.   None of the people that are here live in the village.  119 people live there and this is important to us.  The 

sand is definitely an issue.  It is everywhere.  It is in the streets.  My house is always filled with sand.  You can 

see the sand kind of spilling out and the trucks have finally been putting the hoods down.  Before that they were 

rushing through the town without the hoods up.  I have been complaining about that for 2 years.  Every meeting 

I would talk about it.  Some people thought I was being petty, because it is a small thing, but it isn’t.  It is a law 

in this state because this is silica sand.  In my way of thinking if the sand mine wanted to be a really good 

community member they would take care of it immediately.  I was told we don’t control the truck drivers but If 

you are the boss, you can insist that hoods are put over.  It is not optional.  The sand mine isn’t saying that they 

are going to eliminate it.  There is a lot of truck traffic.  The trucks are huge.  They are really rough on the road 

and they don’t go 30 miles an hour.  I am afraid to have my younger grandchildren even go out in the front of 

my home.  There is no sidewalk and there is no boulevard.  That is something that I can’t allow.  The character 

and the well-being of Maiden Rock is at stake here.  We have really unique qualities in Maiden Rock.  People 

come from all over.  They ride motor cycles, they ride bikes, they come down for day trips and it is a tourist 

town.  I came here 25 years ago unable to move at that point, but now after all these years I live in Maiden 

Rock.  My business is in Maiden Rock. I would like to think that maybe I could leave something for my 



 

children and grandchildren.  That it is not going to be some worthless under water business and home because 

Character and the health and the well-being of the village has been compromised.  I would like to commend the 

county board for one of their stipulations that there will be no sand from anywhere else moving through Maiden 

Rock.  There has to be room for both.  The sand mind was here when I moved here.  This town isn’t just a little 

way station for your corporation.  This is a viable village with people living here and people loving to come and 

visit.  I was at that same meeting  and they passed that stipulation about the sand being trucked in from other 

places.  Even though our mayor, Gary Peterson,  who had 4 recommendations from the village meeting and 

called Mr. Kleinhans and asked him not to read those.  They were not read at that meeting that we were at.  We 

are not represented by our mayor at this point.  He ran on a containment of the sand mind and that is not where 

it is at now.  So we are not represented, so it is up to people like me to come here and try to give you my view 

point and point out to you please put yourselves in our place.  I don’t know where all of you live.  Think about 

what you would like to have in your environment for your families, your children and your grandchildren, your 

future and the future of the land.   

 

(AL)  You mentioned several times about a meeting.  What meeting was that? 

 

(BJ)  That was the village meeting last Monday. 

 

(AL)  It wasn’t with Land Management? 

 

(BJ)  It was just our village meeting when we voted on different things. 

 

(CR)  My name is Cindy Randall and my address is W3623 2
nd

 Street, Maiden Rock. 

 

(LW)  Could you raise your right hand?  Do you promise to tell the truth, the whole truth and nothing but the 

truth under penalty of perjury? 

 

(CR)  Yes, I will.  I currently serve on the village board and the planning commission in the Village of Maiden 

Rock.  My comments tonight go directly to concern about public interest.  At our April 2, 2012 we voted 

unanimously to relay specific recommendations and community concerns to the county for the meeting last 

week regarding Wisconsin Industrial Sand Company CUP request for and expanding loadout .    Those 

recommendations included 4 points one.  #1. one loadout a day during daylight hours only.  2.  Re-engineer the 

loadout structure for better capture of silica dust.  #3.  No sand taken from other operators and #4 to clean all 

surfaces of the train daily.  This new loadout that we are all talking about tonight will allow Wisconsin 

Industrial Sand Company to double the amount of trains that they load with sand each day.  It may be helpful 

for you to know that the 4 recommendations that I just read are in alignment with the results from our 

community wide survey which we did this last year in consultation with the Cedar Corporation that has been 

working with us as we have developed our comprehensive plan.  Several statistical points from that survey I 

think are Germaine to the topic at hand.  67% of those Maiden Rock villagers who responded to this survey  

disagree with the notion of industrial development in the village.  55% believe that the village needs to manage 

land use development to preserve the natural environment.    65% believe that Maiden Rock needs ecotourism.  

In a second survey that the village developed to survey the communities’ specifically about issues pertaining to 

the sand mine.  The majority of the communities’ survey expressed specific concern about negative 

environmental impact noise and airborne silica dust.  All of this information I wanted to share with you and any 

action you could take to ensure the public interest for our village would be greatly appreciated.   

 

(EH)  How many local people are hired by the sand mine?  There lively hood is connected to your sand mine.   

 



 

(CR)  No.  To my knowledge there are no village residents that work there, but I am sure they could answer that 

specifically.  I could speak about other businesses in the village that employ people and there are a number of 

businesses where jobs happen in a variety of ways in the village, which is really tourist based community. 

 

(EH)  I realize that the tourist and the industrial properties are not buddy, buddies.  There have to be dollars 

coming in from the industrial that you would lose if you hamper its ability. 

 

(CR)  What I see is that it is a matter of balance and it is a matter of recognizing like BJ was saying it is a really 

tiny village, it is really geographically unique and it is just pressed there in between the bluffs and the railroad 

in Lake Pepin.  There are galleries and restaurants.  So a whole variety of people trying to make a living and I 

feel that as an elected official in the village, that one of the challenges is, how can there be a middle ground 

found.  I believe there is a way they can do what they want to do in terms of running their company and making 

money for the people who are share holders of their company in Ohio, or whatever.  It can be done with proper 

conditions so that the folks that live there and the folks that are trying to be gainfully employed in Maiden 

Rock.  They can co-exist in a harmonious way.   

 

(EH)  You don’t feel that moving it farther away from the city. 

 

(CR) My experience is that the sound of that loadout is louder for me.  I actually live so it has moved further 

away from me by several blocks, but the acoustics of that town, it is like living in a bowl so the sound really 

bounces off from the bluffs that rise straight behind the village.  Someone can be down town talking and you 

can hear them a block away.  When the people have expressed concern to me, about the amount of noise in the 

night time switch out, that it is just impossible to sleep.  I look at it if it has to happen at night and I gather that 

there is very little control they have over when the Burlington Northern is going to show up.  There has got to 

be a way that this idea of having flag men down there so they don’t just have to sit and blow that horn over and 

over.  It is just driving the town crazy.  It is just too loud.  I don’t think that is where to stop with it.  I think 

there is something that can be done to address that so it is not an issue.   

 

(FH)  Fred Harding – I live at W3362 State Road 35, Maiden Rock. 

 

(LW)  Would you please raise your right hand and promise to tell the truth, the whole truth and nothing but the 

truth under penalty of perjury? 

 

(FH) At first glance being a resident of the Village of Maiden Rock, I should be thrilled with the prospect of 

them moving their loadout facility further down the river.  My house is one or two away from the houses they 

were siting.  The actual rail line is probably about 100 feet away from my house.  It is down a hill.  An issue is 

essentially to mines he is doubling the size of the loadout facility and by doubling they are switching out cars.  

They are potentially having longer loadouts.   I think that is a reasonable guess  that if you have twice as many 

cars you are going to take possibly twice as long to load them out.  The mine has indicated that they really can’t 

control when switch outs occur.  So they are benefitting by this additional property that they are going to use at 

the detriment of the village.  Okay, so we are losing sleep.  The fact is that there are some other economic issues 

we need to consider.  The concept of property value being adversely impacted by proximity to an unpleasant 

business or industry is called stigmatization.  It has been studied in the academic level for many years.  

Professer, Diane Height, for example is an economist of Auburn University.  I have had the opportunity to do a 

little reading on it.  In 2011 after stock market and housing market adjusted, a company called EOG negotiated 

with the town in central Wisconsin called Howard to try and arrive at a fair agreement, prior to EOG working in 

their lands.  EOG, formally Enron, Oil, and Gas is a fortune 500 company.  EOC agreed to a number of extra 

ordinary terms, including guaranteeing the value of resident’s property.  In other words what happens is, EOG 

will agree to take the word of an independent assessor and if a housing question does not sell for the appraised 



 

value in a period of time, EOG either buys the house or pays the difference between the offer and the appraised 

value.  They are looking at it and they believe that it is an issue.  EOG agreed to these terms because they 

realize that research is shown the following extraordinary statistics that a house within one third of a mile of a 

mine declines in value by 30%.  My house which is appraised at 300,000.00 dollars just lost 90,000.00.  A 

house within a half of a mile declines in value by 20%.  A house within a mile declines in value by 15%.  A 

house with 2 miles declines in value by 9%.  A house within 5 miles declines in value by 5%.    This 

information was obtained at Wisconsin Town Association meeting.  They held one in December of 2011 and in 

January of 2012.  If you would like I could get a copy of the documents from the man who basically forged the 

agreement with EOG.  For argument sake, let’s not take the word of a fortune 500 company negotiating with a 

team of lawyers from a small town in Wisconsin.  Let’s look at some more local facts.  Red Wing Minnesota is 

located within 20 miles of Maiden Rock, along with Ellsworth.  You could say it is one of the larger 

municipalities in the area.  A local real estate agent, Mark Macauty works for Coldwell Banker in Red Wing.  

Prior to working in Red Wing he worked up near Hibbing, MN.  He has been in the real estate business for a 

while.  He has been around mines for a while.  He reports that a home now going into foreclosure in the Red 

Wing area in proximity of a proposed mine, one that hasn’t even been agreed on yet.  The original mortgage 

value was 400,000.00 bucks.  There was a foreclosure listing in late October of 2011 - $259,000.00.  The 

Current list price is $214,000.00.  In his opinion it is likely going to sell for around $200,000.00.  The current 

assessed value by the county is 348,000.00.  The house is in his words is newer and in excellent condition.  

When asked why the value has dropped persistently, he replied even foreclosures will have trouble selling 

because of the locations.  An example of a foreclosure selling is the folks from the mine mentioned one resident 

that was a close neighbor, Wayne and Diane Giller.  They do not live there anymore.  Their bed and breakfast, 

which was called the Harrisburg Inn is no longer in business.  It is going into foreclosure and has not been sold.  

We don’t get any of the tax value from that property.  My point is the mine doesn’t increase our value in fact it 

makes it a little more difficult to get property values.  Individuals looking for peaceful residents might fine that 

the artifacts associated with mining and transporting finished products are not conducive to their goals, stress on 

housing stock and road stock put people into a place where home is worth less than to make up damages to 

roads, they will pay more.  It is difficult to say that it serves the public interest if we accept the fact that the 

village that the Village of Maiden Rock has a voice in defining the public interest.  

 

(LW)  Are there any questions for Fred?  If not is there anyone else this evening that wishes to speak? 

 

(MM) My name is Mike Michaud and I live at N802 240
th

 St., Maiden Rock, WI.   

 

(LW)  Will you raise your right hand and promise to tell the truth, the whole truth and nothing but the truth 

under penalty of perjury? 

 

(MM)  I believe you people have received a copy of an e-mail that I sent to Mr. Kleinhans.  I am a member of 

the Maiden Rock Township Planning Commission and I was on the Planning Commission when we wrote our 

comprehensive plan and I provided you with citations from the comp plan in the township.  Also when we were 

reviewing this and the township we did not realize we had a setback variance problem.  I was only made aware 

of after we had our meetings and provided the feedback to the Land Management Committee.  I want to 

summarize what is in those comp plan comments and that is that the whole vision for the township is to keep it 

agricultural and rural.  I have been involved with what has been going on at the mine for quite a while.  A year 

ago we were in front of the Land Management Committee, when they wanted to expand their reserves, extra 

land that they could mine.  They stood in from of the Land Management Committee and they said that we are 

just going to continue doing what we have been doing, that we are not going to add any extra jobs, it is just 

going to stay the same.  Since that time there has been a lot of activity to the contrary of the construction going 

on at the place, you are hearing tonight from other people as to their production.  Last September they went to 

the Wisconsin DNR and got a change in their air permit to allow them to increase air missions related to an 



 

increase in production from 150 tons per hour to 300 tons per hour.   Even telling Land Management a year ago 

there would be no change in doing what they were doing.  Last week the Land Management Committee did 

meet.  They did pass a Conditional Use Permit, but with conditions and one of the conditions is that they get a 

variance.  So they really don’t have a conditional use permit.   

 The decision of the Land Management Committee is appealable.  The appeal period is still in motion.  It was 

brought to the attention that the Land Management committee that there may be some violations with the permit 

which was issued a year ago, specifically item # 6 in the previously issued permit, which reads any 

intensification of use or changed in approved plans will require the issuance of an amended conditional use 

permit.  So to this date the Land Management Committee has not reviewed any correction increases at this time.  

I want to speak to the dust issue that came up earlier.  There are OSHA limits for exposure to the workers that 

work at the mine.  There are 8 hour limits.  At this point and time the exposure to the citizens around the mine 

who have to put up with the dust 24 hours a day, 7 days a week has not been measured.  There has been quite an 

interest in getting measurements done so we know our exposure risk, but to this date we have not been able to 

get any measurement of our exposure risks.  I want to go back and address some of the things the mine 

personnel have said earlier tonight.  One was that there would be some kind of a hardship if this variance has 

been denied.  What they are asking here is permission to make it not so.  If you don’t grant the variance the 

thing isn’t buildable as it is under the existing rules.  As far as an unnecessary hardship goes, they are getting 

along just fine with the existing rail loadout facility.  Their operations are moving forward at a pace that they 

are determining.  There are no impediments to them continuing what they are doing if you don’t allow this to be 

moved on this location.  There is nothing unique about this this spot where they want to put it in.  There is 750 

feet of conveyor space that this loadout could be put anywhere between the spot they are proposing and the spot 

where it is now.  That would move it out of the township and back in the village and the village could deal with 

whether or not the loadout should be moved.  You heard that this proposed location is 850 feet from the nearest 

village house and it is only 400 feet from the nearest township residence.  Now maybe we need a better balance 

to the nearest residence.  One of the other things he addressed was whether or not this was a self-created 

problem.    As I just mentioned that they are creating this by their decision to move that load out facility.  There 

are other locations they could pick for this loadout facility besides the one they are proposing.  There are some 

comments about the conditions.  I think you guys know what your authority is better than anybody and I think 

you need to decide if you need conditions or not on this, but, I guess from my perspective I don’t see that they 

made a case that this variance has to be granted or they will experience some sort of hardship.   

 

(LW)  Are there any questions? 

 

(EH)  I take it that you do not feel that this new loadout has any better prospects for helping the problem, then 

the one they are using now? 

 

(MM) You weren’t clear as to what the problem is.  Right now they are working just fine with the existing 

loadout facility. 

 

(EH)  I thought moving it out further would have some benefits. 

(MM) There are benefits and costs that are associated with it.  Now, I don’t deny that there comments about 

eliminating rollers and one motor might make some marginal decrease in noise.  It is going to take twice as long 

to pull the switch and double the amount of train horns in the middle of the night.  This is a question of waving 

the benefits and waving the costs.   

 

(EH)  I guess I don’t follow why there would be more noise on the new situation or where the loadout would be 

then there is now.  I thought there would be some advantages to the new loadout.   

 



 

(MM) Well, for example it is moving further away from it to Harding’s house and it is moving fairly close to 

Mr. Johnson’s house in the township, so it is trading off noise exposure from one property to another.   

 

(EH)  The loadout is moving farther from the village. 

 

(MM) They are going to use the same kind of equipment that they are already using.  They are moving it within 

400 feet of a township residence, so what is the noise exposure there?   

 

(LW)  Did I have one other show of hands?  Could you step to the podium and state your name and address. 

 

(JS)  My name is Jeanette Sweaney and my address is N1027 530
th

 St., Bay City, WI. 

 

(LW)  Could you raise your right hand and promise to tell the truth, the whole truth and nothing but the truth 

under penalty of perjury? 

 

(JS)  I do.  I don’t live in Maiden Rock, but I own property in Maiden Rock.  You have heard from several 

people and it is a wide spread issue with property evaluations and noise.   It is difficult.  I have some property 

down there I would like to get rid of, but it is probably 23 feet from the rail road tracks.  I think that with this 

new loadout , if it were farther away from the village I could see where the conveyor type noise would be less, 

but if they are going to add 20 more cars then to me the switching going back and forth and going across the 

railroad tracks, that is the noisy part.   It is the clanging of the switching and this type of behavior.  If you have 

been to the City Park you will know that, you need to cross the railroad tracks to get to the park.   That is where 

I do my recycling and I have been caught on the wrong side of the tracks.  You drive over it and then the trains 

come and you can sit there for a very long time.  Not just recycling, but that is a very popular park for camping 

and fishing.  I don’t understand this how people can be blocked crossing the tracks on other people’s property.   

That is huge to me.   The amount of time that the tracks are blocked at one time, like a stop light or a high 

bridge going up.  If they add more cars I feel like it is going to be a longer time.  If this variance is granted I 

would like provisions on it, that would be flagman, and also if the sand mine says that they are doing it to 

alleviate the noise for the residence, then keep it at 20 cars.  Don’t let them increase the intensity and load out 

more sand.  If they just want to do a favor to the village, then put the loadout down there, keep the noise farther 

away, but don’t add cars.  Limit the capacity.   

 

(LW)  Is there anyone else?  Would you step to the podium please and could you state your name and address 

for the record? 

 

((EJ)  My name is Evelyn Johnson.  My address is N460 Hwy 35, Maiden Rock, WI. 

 

(LW)  Could you raise your right hand and promise to tell the truth, the whole truth and nothing but the truth 

under penalty of perjury? 

 

(EJ)  Yes.  We built there first.  Maiden Rock has always been a really good town.  Many people who used to 

live in the town worked for the railroad.  Now there are less people working for the railroad.  We have seen the 

sand mine as it started and as it grew and everything was truck traffic to start with.  No covers on the back of 

the trucks.  That was the first thing people work for.  When the corn trucks went through town, there weren’t 

covers on the corn trucks either for the farmers.   Then the sand trucks finally got all their covers.  Then the 

sand mine felt well they load right down by the tracks.  The trucks went down there and loaded.  Then they 

went through the DOT and put this nice tunnel underneath the highway.  I thought they would dig up the 

highway and they never knew they were pushing right through like you push right through a sponge.  They went 

right through with their conveyor belt and then they did build it downtown.  It was further downtown.  It was a 



 

short spur track that came in.  Now they want to expand it.  I can see Livia and Frank with that dust coming up 

to their house, because the sand moves right down here.  So by moving it way down that should certainly 

benefit them.  It is going to be right out from the sand mine now.   When the Kellers lived here, the house is 

empty now, they chose to leave the bed and breakfast and go to another business and like many homes they just 

do not sell.  There are other homes that do not sell also.  Every industry grows and every industry we hope will 

grow.  The sand mine certainly has grown.  They employ people from such a large area around.  There are 

people from Ellsworth, Durand, Pepin, and Plum City.  I hope they get their variance.   

 

(LW)  Is there anyone else?  Would you step to the podium please and could you state your name and address 

for the record? 

 

(LH)  My name is Linda Harding and my address is W3362, State Road 35, in Maiden Rock, WI. 

 

(LW)  Linda, could you raise your right hand and promise to tell the truth, the whole truth and nothing but the 

truth under penalty of perjury? 

 

(LH)  I affirm I am telling the truth.  I have just one quick comment.  My concern about the visibility of the new 

facility that is proposed verses the existing one.  A fellow over here said he went down and saw it for the first 

time and didn’t even know it was there, because you can’t see it.  I spoke with Jim Kleinhans a little bit before 

this and asked to look at some of the drawings.  My concern is that I know the topography fairly well and we 

are going down a hill and then where the mine is a little bit lower area.  When they put the new loadout in I am 

curious as to how visible that is going to be from the Great River Road.  It is a scenic byway and it is a very 

common route for bike riders, bikers and people driving in cars.  I am concerned about the tourist impact of 

having a very visible, verses what was before relatively invisible facility. 

 

(LW)  Okay, David would you or someone else in your group be able to address this ladies question?  I think 

she is asking about the physical dimension of the loading facility that you are proposing to build.   

How visible is that from the road, or will it be?   

 

(DE)  David Eckhardt – The location is very near the corner or the transfer point that currently exist, it is just 

south.  So if you see that existing transfer point is approximately 100 feet to the south.  So currently you can see 

the belt conveyors.  That is where the building will be.    

 

(LH) Linda Harding – How much visibility above the sight line.  Like now you can’t see it unless you are 

walking and you looked down.   

 

(RB) – Rich Budinger – It will essentially be the same height, 39 feet, 1 inch.  As far as the distance above the 

highway level would be a guess of 15 feet.   

 

(LW)  I notice on this one setback sketch we have a structure that is 12.7 feet by 25.5 would that be anything 

close as to what the proposed structure is going to be of this map.  Would this be the loadout structure?   

 

(LH)  Yes. 

 

(LW)  So this is roughly 13 feet by 26 feet.   Then the height would be above the roadway and if so can you 

make an estimate of how high that would be.   

 

(JK)  The elevation of the railroad track is 683, 2 feet above base elevation.  The structure is approximately 39 

feet above that.  The road elevation is at about 709, so about 13 feet would be above the road elevation.     



 

 

(LW)  It is 13 by 12 feet and 22 feet high.   It is Kind of a rectangle.  Does that answer your question?   

 

(LH)  Yes.  I understand that is will be quite a bit more visible then the existing one from the road.   

 

 (LW)  Is there anyone else that would like to make a comment?  Would any other members of the board have 

any questions of anybody before we open it up to a rebuttal from the applicants?  Is there any questions right off 

hand?  In failing that I think we are going to go right back to the applicants and see if either Rich, Al, Dave or 

Eric have any comments that they would like to interject after the testimony and comments we have heard this 

evening.   

 

(RB)  As far as the comments to the testimony, we could go through and discuss each item that was brought up 

tonight.  We have addressed a lot of concerns that we heard tonight.  We have before during a lot of our 

meetings discussed silica dust, health, safety, general issues that have been brought up.    We have addressed 

quite a few of these issues before.   As far as going through each one individually, as far as the time that we 

have, I don’t know if it is all necessary and I guess my request would be in any particular issue that you have 

heard tonight if you have questions, please ask.  I know Eric will add some comments to that as far as a few 

other things that I have heard.  We take a lot of pride in working with our communities and we also have a lot of 

support in our community, village and the township.  Although Evie spoke to support the relocation of the 

railroad loadout and I didn’t hear of anybody else speak of that account, but I have heard that before in the past 

that they are not against the relocation of the loadout.  I did not hear that tonight, all I heard was that they are 

against relocation of the loadout, and which is a little confusing to me because it is definitely a benefit.   Our 

volumes right now what we are running today is our business model, where we are going to be running with this 

new loadout also.  We have sporadic truck volume, we have sporadic rail volume, different locations that we 

haul sand to, the Canadian Pacific, the Union Pacific and the Burlington Northern Santa Fe.  Over all this model 

has not changed since we first arrived in Maiden Rock.    We still mine sand, we drill, we blast, and we are an 

underground mine.  Our environmental concerns and the environmental impact is exactly the same as it was in 

1994 when we first arrived on the property.  Our Parent Company, Fairmont Minerals has been in operation 

since 1985.  The leadership that founded the company had been in the Industrial sand industry decades prior to 

that.  They brought a lot of experience and a lot of new ideas to Fairmont Minerals.  We take a lot of pride in 

our company.  There are 3 people right here that own this company.     Our company is 850 plus employees 

strong and in Wisconsin Industrial Sand we are 120.  We do make up a large portion of the employee base but, a 

lot of the issues that I hear as far as our operation we are a business and we do feel like we do have a right to 

run our business.  It is not an issue of money going overseas or money going into Ohio.  There is a tremendous 

economic benefit through us operating within the village, the township, the county and within the United States 

.  You can take several stages out.  It is not just the people that live in the township or in Ellsworth, Durand or 

even in Eau Claire and in Minnesota.     Al Nelson and myself both live in Minnesota.  It is a close proximity 

and it is a good job.   I am very proud to work for this company.  We have considered ourselves to be a great 

neighbor and we are available to discuss issues.  We are a very successful business.  I contribute our success to 

the employees that work for this company.  The fact that we own our company has a lot to do with it.  If you 

feel like there is any issue that you heard tonight that you have any further questions, I am available to answer 

those and discuss them.   

 

(LW)  Eric, did you have any other comments? 

 

(EM) I do.  The comments as Rich noted that have been raised here largely relate to the operations of the mine.  

We have an honest disagreement about the impacts that have been raised here.  Alternately, those are matters 

that are beyond the consideration of this particular committee on this particular issue.    Some of the issues that 

have been raised tonight were directly discussed and resolved by the Land Management Committee and the 



 

town before it as part of the CUP process for the facility.  One of the things that were raised by Mr. Michaud 

had to do with silica dust and the impacts of that and controlling it.  The Land Management included a 

condition in the CUP.  #3. Best Management practices for loadout dust control be implemented for transfer to 

rail cars.    Those issues were raised in front of Land Management.    They were addressed as Land Management 

saw fit within its discretion and authority.   They are being raised again because these are concerns that folks in 

the community have, but they are not concerns that should be address by this committee.  Another item that is in 

the CUP item #2 which was something that the town raised that they had concern about that were included  as a 

condition in the CUP.   #2.  It says fugitive dust plant shall be amended to include a cleanup policy as requested 

the Town of Maiden Rock.  Land Management Committee again included that as a condition to address the 

types of concern that we are hearing about.  The Operation of the facility which is the subject of the CUP Land 

Management Committee’s authority.  The issues as I had addressed before and I won’t restate myself is to 

simply note the legal standards that applied to a variance or what I described before and the scope of all the 

comments tonight, concerns that we take seriously and we try to address along with community members are 

beyond the scope of this committee’s authority.   I think it is quite clear that it is at least possible if not quite 

clear from the information that we provided.  It is at least possible that that this is going to be a significant   

benefit to the residents of the community at large based on the fact that this is moving farther away from the 

residents and businesses of the village.  It seems to prove the maximum that no good deed goes unpunished and 

we are still hearing these same concerns about the operation generally.  We are making a significant investment 

for the benefit of the community as it relates to the movement of this loadout facility of this property.  We see 

that as an important thing for the company to do because we want to address concerns of noise.  We are 

improving those things. We think that is quite clear.  As to the hardship question and to the related issues again 

we are talking about this parcel of property.  The Board of Adjustment should look at this property.  It is unique 

character, its unique limitations, and make a determination as to whether or not it is appropriate given the 

reasonable application of the existing restrictions that a variance should be granted so as to allow construction 

of this structure next to the rail and again closer to the Wisconsin Industrial Sand facility itself.  

 

(AN) Alan Nelson – I want to talk about the production being doubled and the moving of the loadout in front of 

the mine there.  The production has already been doubled that is the reason they are getting 2 switches a day, 2 

basically of 20 cars a day.  That would be 40 cars per day and that would take about 20 hours to load the 40 

cars.  That is the reason we can do 2 switches now with 20 cars we can double our production with the current 

loadout already.   

 

(LW)  I am opening up to the board.  Do you have any questions?   

 

(AL)  They said they would like to have a flagman posted at the railroad crossing so that the horns won’t blow.  

What is your feeling on that?  Is that something you could work with or not? 

 

(RB)  It could be.  I am not aware of that option. 

 

 (AL)  I work for Anderson Windows and we did it.  We had it for 24 hours so they wouldn’t blow through the 

Village of Bay Port.   

 

(RB)  I know there is another option and I don’t believe the village is pursuing it and that is a quite zone.  For a 

couple reasons there are pro’s and con’s to that for the quite zone.  We consider ourselves to be great neighbors 

and if there is any opportunity for us to make improvements we do everything that we can.  We have been in 

contact with BNSF quite a bit and we have been asking them if there is anything else you can do besides just 

blowing your horn just once as you cross the rail.  It seems that every time we approach the rail we talk to them 

it seems like their 5 second horns turn into 10 second horns.  We are in constant communication with them and 

if there areas any opportunities we will take advantage of those.   



 

 

(EM)   Could I address that as well?  That goes to in regulation of the railroad and its operation is something 

that we do not have control over as a company.  We can try to address those issues of the railroad, the village 

can, the town can and the county can.  You know the railroads operate in this country with a fair amount of 

autonomy and make decisions consistent with federal law.  Those may be good ideas, but I think they are 

beyond our control and beyond control of this particular committee.   

 

(LW)  Are there any other questions or comments from the board?  Any comments Ed? 

 

(EH)  I have listened to it all and I tried to write down what I can.  I have been involved in town government for 

as many years as you have.  I think I know what some of your problems are and there are others here that have 

been involved in town government.  I happen to live on Hwy 35 as close as you do, so I know what the traffic is 

and our house has been there for over 100 years and I am not planning on moving it.  It seems to me that there is 

one lady mentioned about the employment opportunities and I think you have to think of that to.  You have to 

try to put all of these things together as best you can and you try to keep a rural type and you also need an 

industrial thing because you have to have some money for the people that live in the area.  I think some of these 

things can be worked out and I though as I started out that would be an improvement to move this loading 

facility farther away and there would probably be less noise.   I hope you realize that the board does listen to all 

comments.  You can’t always bend in the direction that everybody would like to have.  I hope you realize that 

whatever the board decides, it is the best thing they can do. 

 

(LW)  Are there any other comments? 

 

(BB)  I think the sand mine has a lot of issues with the local residents to dissolve.  The board will not get my 

vote tonight for a variance.  The rest of the board can do what they want.   

 

(LW)  Are there any other comments?  Jim could you please read the staff report? 

 

(JK)   I would just like to make one point.  The zoning committee last week addressed the use of the land and 

the focus of this committee is to deal with the structure on the railroad right-of-way.  Mr. Holden granted the 

mine approval to develop something on his property.  Originally this property was  purchased by Pierce County 

for the Dept. of Transportation for road right-of-way easements.   The Dept of Transportation still enjoys 

permitting authority within the road right-of-way.  The property is between the river and the road and it is very 

long and narrow, so it has some unique conditions.  The area where the loadout is, is not in the floodplain which 

would make it even more restrictive for development.   It is a 3 acre parcel, but it is very long.  I noted in the 

staff report in paragraph 2 that the property is subject to WI. Dept. of Transportation scenic easement.  This 

sight is not subject to scenic easement .  I have been through a lot of dialog with the Dept. of Transportation 

since I issued this staff report.   They didn’t put the scenic easement on that property because they didn’t believe 

it could be developable, so they didn’t have any concerns with location of a house.  A surveyor put a good plan 

together as far as that structure was in relation to the road and with the over lapping setbacks is what the 

encroachments are.  The road right-of-way width varies along the course of this property and at the loadout 

facility, the proposed right-of-way is 90 feet.  The setback exceeds the normal 110 foot setback from the center 

line of the state road.    The railroad spur has been under development since last year under review from the 

Dept. of Transportation and the Dept. of Natural Resources.  The Dept. of Natural Resources commented on the 

shore land setback and a variance with some concerns about environmental conditions.  That letter was sent out 

to the board.  Building setbacks are measured differently depending upon if you are coming from the road or to 

the river.  I would just like to add that unenclosed stairways would be exempt from the measuring of the setback 

from the road.  The Land Management Dept. approved 4 conditions with the conditional use permit last week 

and I think they address 3 of the concerns that were mentioned from the village tonight.  One of those touched 



 

under State Commerce, which they know they can’t regulate.  The applicant had to convince the board that they 

have met the 3 conditions:  1. Existence of an unnecessary hardship.  2.  Presence of a unique property 

limitations and  3.  Protection of the public interest.  One of the things that Mr. McLeod brought up was this 

preemption for the railroad right-of-way and a discussion with our Corporation Counsel as far as a permit is 

needed.  It was decided that the permit was needed because of a private company doing work in the railroad 

right-of-way.  If it was the railroad installing the building, we would not have jurisdiction, but because it was a 

private industry he felt the permit process was required, so that is why we are here tonight.  So, staff 

recommends that the Board of Adjustment consider the building location and information provided in the report 

regarding this variance request.  A variance should not be granted unless you determine the information 

provided by the applicant satisfies all three variance standards.  If you do, I would recommend a variance be 

approved with the following conditions:  Work done within Hwy 35 setback requires a work of right-of-way 

permit from the Dept. of Transportation.   That the thoughts provided by the Dept. of Natural Resources, 

protection of Lake Pepin be considered.  Get a land use permit from the Land Management Dept.  issued for the 

proposed loadout structure.  You might consider some sort of screening along Hwy 35 which would be difficult 

due to the drop in topography.   I thought I would throw that out for consideration, because it is still the scenic 

corridor, but the scenic easement does not affect this property.   

 

(LW)  Jim, your recommendations are on top of the recommendations of the Dept. of Land Management. 

 

(JK)  Yes.  I am suggesting these additional conditions that we can do with a variance.   

 

(LW)  Do the board members have any questions of Jim? 

 

(AL)  You are very clear that Brad Lawrence said that we have the right to get a permit from us, because their 

lawyer said they didn’t.   

 

(JK)  There was a difference of opinion.  It was based on the fact that this is not railroad putting in this facility, 

it is a private industry.   If it were the railroad or BNSF putting it in, we wouldn’t be dealing with it. Just like the 

railroad tracks, we don’t regulate them.   

 

(LW)  Are there any other comments? 

 

(KP)  Ken Peterson – My comment is that it seems to be a situation with not in my back yard, nobody wants it 

near there.  The village would like it in the township and the township would like it where it is at.  It is beautiful 

down there.  I still have some questions about hardship using the existing facilities.  I understand that it deals 

with the parcel and I have concerns about that.     

 

(LW)  Are there any other comments? 

 

(AL)  I have a real solid question on the protection of the public interest.  We have heard quite a bit here tonight 

and these guys have heard it several times.  I think they ought to realize we haven’t and Bay City didn’t want to 

go down to each issue.   

 

(LW)  We can address that issue.   If we don’t put it on the rail, then we put it on the truck.  Is it more desirable 

to run multiple trucks up and down our roads or rail cars?  The rail is the cheapest and that is probably 

secondary here for our board and it is the safest.  Is it safe putting all these trucks If they have the production it 

is going to go out somehow.  If it doesn’t go out by rail, it is going to go out by trucks probably.   

 



 

(AL)  I think I can agree with # 1., the hardship part.  It would make sense to just move it down.  There are 

limitations as to what they can do with that.  The only one I am hung up on is the protection of the public 

interest.   

 

(EH)  I don’t see why this moving is any less protection in the public interest.  Lee, I would like to hear your 

comments.   

 

(LW)  The public interest you would think that part of the testimony has been that it is going to move the 

conveyor system.  The trucks, is that in the public interest to have more truck traffic on 35.  I have been down 

there in the summer.  These are just things to talk about.  I am not saying that I have all the answers.  I would 

have to say that the public interest would be to move as much product by rail as possible.  If you think it is more 

desirable put it on the road, the road doesn’t stand up well with these heavy trucks.  That is the expense of doing 

business.  I am thinking from the stand point of the personal  safety from the people that travel that road.   Are 

there any other comments?  I have one last comment before we entertain any motion.  We have had a lot of 

emotional testimony this evening and I just want to make sure that we don’t let our emotions get in the way of 

what our authority is as far as our ability to control what this mine produces.  We have no control over it, at 

least our board.  The interstate Commerce Commission controls rail traffic and truck traffic.  We have no 

control over that.  We are here this evening to look at an application for a variance for this loading sight.  We 

have to keep in mind that we have to look at the three standards necessary to grant this variance.  The Existence 

of a necessary hardship, presence of a unique property limitation and protection of the public interest.  At the 

end of the evening however we vote we have to be able to write down support to our decision.   

 

(EH)  I certainly think there can be no doubt that this is a unique area.  I don’t see what the changing is going to 

harm the public interest. I can’t see trying to truck that much.   I would think it would be an improvement.   I 

would rather that the railroad kept up their tracks and we have to keep up our roads.  I would move that we 

grant the variance.   

 

(LW)  Okay.  Is there any comment before we take a second? 

 

(KP)  I would want to put some conditions on it that Jim outlined.    It is a small building, but it is a very 

picturesque area, and I don’t know if it is feasible to screen or not because there is not much space there.   

 

(EH)  I would agree that we need the variance. 

 

(LW)  Yes.   We have to attach conditions before we make a motion.  I am not controlling the motion it is just 

that if there is a motion on the floor what conditions to begin with.  We have this list from the Dept. of Land 

Management.     

 

(EH)  Jim had some conditions also. 

 

(LW)  Jim, could you read through your conditions, your recommendations and then Ed has the motion on the 

floor here if you are going to attach any of Jim’s conditions, what would those be Ed?   

 

(LW)  These are already adopted.   Jim your additional conditions are: 

 

(JK)  Work done in the 35 Hwy setback requires work on the right-of-way permit from the Dept. of 

Transportation.  A land use permit is required for the new structure from the Zoning Dept. as an accessory to a 

non-metallic mining facility.  The Dept. of Natural Resources proposed some things to lessen the impacts of 

construction into Lake Pepin.  Didn’t really get specific on that, but I think they have some concerns that 



 

building so close to the river.  Anytime you are building within 75 feet of a stream, they are going to comment 

on that.  Whether it is the contractors work or pick up at night or prevent debris from flowing out into the river.  

I think that could be warranted.  It also talked about some sort of a screen along Hwy 35 and that might be 

difficult, because you need to maintain snow removal along Hwy 35.  The slope drops off about 20 feet through 

there, so I don’t know what would be effective.  As I told you earlier the building will stick up about 20 feet 

above the Hwy elevation.   

 

(LW)  Okay, Ed are you going to add any to your motion? 

 

(EH)  Yes.  I want to add all of it.  I felt that they met the conditions and the 3 that we have to look at that I felt 

they met.  I also want to add the conditions Jim had and certainly that are already in there.  I am talking about 

the Dept. of Land Management conditions. 

 

(LW)  We have Ed’s motion on the floor.  Is there any discussion?  Is there a second? 

 

(KP)  I will second the motion.   

 

(LW)  A motion has been made and seconded.  All those in favor of the motion signify by saying aye.  Let’s do 

that with a show of hands.  Four gentlemen approved the motion.  Motion carries with the conditions set forth 

by Ed Hanson.  You gentlemen need to be in contact with the Dept. of Land Management. 

 

(EH)  I certainly think some of their problems are real and I think you have some work cut out.   

 

(LW)  Do you gentlemen have any questions to what we have done?   

 

(KP)  First of all it is not clear whether we are supposed to engage in some kind of screening and what that 

would be and whether we can do it or not do it or whether it is feasible or not feasible. 

 

(LW)  I think that would be work with the Dept. of Land Management as to what is possible. 

 

(KP)  Okay.  To have a discussion about what is feasible and whether something can be implemented along 

those lines.   

 

(LW)  Okay.  We understand the limitations of the property and don’t necessarily say we have an answer, but 

this would alleviate some of the concerns regarding the visibility from the road.   

 

(RB)  The screening may also add volume to the loadout to, so we have some flexibility and work with Land 

Management and the DOT and as far as identifying what would make an improvement as far as the screening.  

Anything that I can picture right now would just add width or height.  

 

(LW)  Or add mass to it.   

 

 (EM)  That would be my concern.  Somebody had mentioned something about snow plowing, the DOT and it 

is a vague condition.  The other sort of address that the DNR concerns that Jim had indicated were very non-

specific.  I think what we will do because it is part of the CUP.  We are supposed to implement a clean up 

policy which has been requested by Maiden Rock which involves the daily clean-up of sand from the rail area 

which I think in itself  goes to the question of  the issue raised by the DNR to some degree, which is preventing 

sand from blowing into the lake.  I don’t know if there are other issues. 

 



 

(LW)  Wouldn’t # 2 kind of address that?   

 

(KP)  I think it does.  We intend to do that and we are required to do that.   

 

(LW)  I also say Jim was talking that during the construction phase that there are issues.   

 

(KP)  So, you were just talking about construction. 

(LW)  Things like we have screening up so that we don’t have sediment running.    These are just normal good 

practices that we would expect.    Are there any other comments? 

 

(KP)  I miss understood, so thank you, that is a helpful clarification.   

 

(LW)  Are there any other comments?  If not do we have any other business this evening that we have to do on 

the record.   

 

(JK)  No. 

 

(LW)  That basically concludes the public hearing.   

 

(AL)  I will make a motion to adjourn and Ken Peterson seconded the motion.  Ken Peterson has given us a 

second.  All those in favor signify by saying aye. 

 

(LW)  The meeting is adjourned at 9:40 p.m.   

 



 BOARD OF ADJUSTMENT COMMITTEE 

MEETING AGENDA 

Thursday, April 12, 2012 – 7:00 p.m. 

County Board Room, Pierce County Courthouse, 

414 W. Main St. Ellsworth, WI 54011 

 # Action Presenter 

1 Call to order Chair 

2 Next meeting dates:  Chair 

3 Approve minutes of the November 10, 2011 Board of 

Adjustment Committee Meeting. 

Chair 

4 Discuss take action on an application to request a variance from 

the required 77 ft. from state road right-of-way and 75 ft. from 

Navigable Water in Gov’t Lot 1, Section 22, T24N, R16W, 

Town of Maiden Rock, Pierce County, WI. 

         Jim 

5 Future agenda items and departmental update. Jim 

6 Adjourn Members 
Questions regarding this agenda may be made to the Department of Land Management at 715-273-6746. 
Upon reasonable notice, efforts will be made to accommodate the needs of individuals with disabilities 

requiring special accommodations for attendance at the meeting.  For additional information or to make a 

request, contact the Administrative Coordinator at 715-273-6851. 

A quorum of County Board supervisors may be present.                              (04/12/2012)       

 

 



1 

 

 
 

 

 

 

 

 

 

 

 

MINUTES – Pierce County Board of Adjustment Meeting, Thursday, November 21, 2013. 

Present:  (BOA)Lee Wright, Arby Linder, Kenneth Peterson, Barry Barringer, Matthew Purfeerst and Ross 

Christopherson. (Staff) James Kleinhans. (Others) Charles Tentinger, Daniel Fedderly and Tony Nasvik.  

Absent: Robert Schlichting. 

 

Chairperson, Lee Wright, called the Board of Adjustment meeting to order on Thursday, November 21, 2013 at 

7:00 p.m. at the Pierce County Courthouse in the Pierce County Board Room, Ellsworth, Wisconsin.  Let the 

record show that there is a quorum of board members present. 

 

Lee Wright (LW) The first order of business is to approve minutes of the September 19, 2013 BOA meeting. 

Arby Linder (AL) has made a motion to accept the minutes from the last meeting. Motion seconded by 

Ken Peterson (KP). All in favor signify by saying “aye”. Motion carries and minutes are approved.  (LW) 

Next order of business is to set future meeting dates. We have a meeting set for December 19, 2013. We would 

like to go out two months in advance. Mr. Wright will be out of the area for the month of February so Arby 

Linder can handle the February meeting. Does anyone have any conflicts for January 23
rd

 and February 20
th

? 

Jim do you have any agenda items for those future meeting dates at this time? (JK) There are things pending but 

no applications at this time.   

 

(LW) Before we start the public hearing, he would like to remind and inform those that are not familiar with 

issues relating to Board of Adjustment what the role of the board is. The Pierce County Board of Adjustment is 

an appellate board required by state law in any municipality that has adopted a zoning ordinance. The board 

does not have authority to amend or repeal any provision of the zoning ordinance. Its authority is limited to 

appeals regarding interpretations of ordinance provisions, consideration of variances and consideration of 

conditional use permits. The board functions like a court. Its purpose is to give a full and fair hearing to any 

person whose property interests are affected by these matters. Its job is to apply the zoning ordinance and 

appropriate legal standards to the facts of each case. The board meeting and public hearings are open to the 

public and a tape recording of the proceedings is being made.  Any permission to develop granted by a decision 

of the board must be authorized by obtaining the necessary building, zoning and other permits. Construction 

must be substantially completed within 12 months of the date of the board’s decision. This period will be 

extended if a court order or operation of law postponed the final decision and may be extended for other good 

cause. Permission to develop may be revoked for violation of any of the conditions imposed by the board. The 

applicant will be given notice of the violation and an opportunity to be heard. A decision of the board may be 

appealed by commencing an action in the circuit court for this county within 30 days after the date of filing of 

the decision in the office of the board. An applicant who commences construction prior to expiration of the 

appeal period assumes the risk of having the board decision overturned. Anyone wishing to speak regarding 

issues being discussed before the board may do so providing they state their full name, address and they must be 

sworn in. You need to be recognized by the Board Chair to speak. Please do not interrupt anyone that has the 

floor. Everyone will be given ample time to state their case or make comments. Please speak into the 

microphone when you have the floor. Keep in mind that all of the mics are active so it is important that you are 

not talking into the mic unless you have the floor. Mr. Wright asked Jim if notice of tonight’s meeting had been 

PIERCE COUNTY, WISCONSIN 
DEPARTMENT OF LAND MANAGEMENT & RECORDS 

Pierce County Courthouse 

P.O. Box 647, 414 W. Main St, Ellsworth, WI 54011 

Planning Office 715-273-6746  

Zoning Office 715-273-6747   

Fax 715-273-6864  



2 

 

published in the county’s official newspaper. (JK)Yes, on November 6
th

 and November 13
th

. (LW) Would you 

please read the publication? (JK) Public notice is hereby given to all persons in Pierce County, Wisconsin, that a 

public hearing will be held before the Board of Adjustment on the 21
st
 day of November, 2013 at 7:00 p.m. in 

the County Board Room, Pierce County Courthouse, Ellsworth, Wisconsin, for a Variance under Chapter §239-

11 B & C of the Pierce County Code, to authorize deck replacement, new accessory structures plus modification 

and expansion of a principal structure located within the bluffline and setbacks on property zoned Rural 

Residential-12 in the St. Croix Riverway District by Charles J. Tentinger, owner on Lot 7, 8, 9 & 10 of Blk A 

and Lots 1, 2, 17 & 18 of Mosts Shore Acres Additions in Section 3, T26N R20W, Town of Clifton in Pierce 

County WI. All persons interested are invited to said hearing and be heard.   

 

(LW) We’re here to discuss and take action to consider a request for a Variance under Chapter 239-11B 

& C of the Pierce County Code, to authorize deck replacement, new accessory structures plus 

modification and expansion of a principal structure located within the bluffline and road setbacks on 

property zoned Rural Residential 12 in the St. Croix Riverway District by Charles J. Tentinger, owner on 

Lots 7, 8, 9 & 10 in Block A and Lots 1, 2, 17 & 18 in Block B of Mosts Shore Acres Addition in Section 3, 

T26N R20W, Town of Clifton, Pierce County, Wisconsin.  
 

Lee Wright swears Jim Kleinhans in. (LW) Please state your name and address: (JK) Jim Kleinhans, W990 

110
th

 Ave, Plum City, WI. (LW) You represent Pierce County as? (JK) Zoning Administrator. 

 

(LW) This evening we have with us Tony. Will you please state your full name?  Tony Nasvik (TN) and Dan 

Fedderly (DF). (LW) Dr. Tentinger, you are representing yourself this evening? Who would care to speak 

before the board first? (TN) stated he will speak first. (LW) Tony would you state your address. (TN) 360 

Indigo Trail, River Falls, WI. Mr. Wright swears Mr. Nasvik in. (LW) We have a very busy application because 

we have issues on four sides of the property and what we are going to do is vote on these variances; the north 

deck, the south deck which is really the southwest, the south construction and then the porch on the street (east) 

side. With multiple issues going on, while there will be overlap, we want to make sure that we fully understand 

what’s going on and try to be fair to everybody, keep that in mind with your testimony. (TN) I’ll try. (LW) We 

understand you will go back and forth some.       

 

(TN) Thanked the Board and stated they have a master plan and an over-arching approach to a project that 

involves a number of different phases. Originally, when he met with Dr. Tentinger, the idea was to put together 

a master plan that unified the structure dealing with certain structural issues, envelope issues, and the drain 

plane of the house. So we are looking at it in pieces and parts. To begin, he would like to start with the history 

of the project and make sure everybody is comfortable with what we are looking at. The existing home, the 

exterior of the house, the decks, the attachments, the drainage and water flowage of the home are all piling up 

on each other to create some problems structurally in the home; everything from the roofline on down, flashing 

and counter-flashing issues and so on. He presented a copy of the drawing from the Variance application in 

1987. The position of the house in relationship to the roadway, this being the front foyer, the master deck area is 

the north side, the south or southwest deck and the south deck and the front entrance to the home. The house as 

it sits is all in nonconforming status. It’s inside the 18% slope area. Dan Fedderly is the principal of Fedderly 

Management Consulting; an engineering, consulting and surveying firm, which specializes in local government 

consulting. Dan preformed a survey on the house. There is a question in the information provided, relating to 

the 18% on the south side of the house. Jim had a question as to the 18% slope on the south side and the work 

that we are looking at in that area is a part of the 18% slope. Can you help determine or clarify that? (JK) stated 

he did a cross-section on the south side of the dwelling and tied into Dan’s elevations and looking for what he 

has for sea-level elevations and came up with 28% slope on the south side of the dwelling. He measured from 

the walkway going into the building on the east side down to the bottom patio where there is some rock wall 

going through there. He set up on top and bottom to establish slope preservation zone, you have to measure at 

least 25 feet but not more than 50 feet. So he was at 37 feet horizontal and came up with a change in elevation 
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from 770 feet to 759.6 feet. He put the rise over the run and came up with over 28% grade which would put that 

part of the property in the slope preservation zone. (DF) That’s the terrace section? (JK) Yes. (DF) stated his 

reading of the ordinance allowed for those terraces to be measured individually, that’s the way the contours 

were shown. (JK) That’s why he measured because he saw all the contours in there. (DF) If we measure those 

individually, there’s not a single 37 feet of 18%, because the terraces, terrace it down. It would be an extreme 

example if he measured from the road to the water. We would have a different slope than measuring it 

individually. (JK) You can’t go over 50 feet, it’s more than 25 but less than 50. We try to determine what the 

character of the grade is in that area. (DF) stated he was aware of the drop here but when he read the ordinance, 

he assumed the terraces didn’t have to be measured individually, they could be measured together. (LW) 

presented the zoning ordinance regarding the slope preservation zone. (DF) stated you don’t have to measure 

those individually if there are multiple terraces? (LW) It’s considered in the slope preservation zone if that 

horizontal area is less than 50 feet. (JK) stated yes, you have to look at existing conditions. It might have been 

different before Mr. Jacques put in the rock retaining walls. We’re just looking at what we have right now. If 

you would have measured less than 25 feet you would have come up with less than 12%. He had to go at least 

25 feet to make that determination. (LW) stated this clarifies it, if this is less than 50 feet, it is all part of the 

slope preservation zone. (DF) asked how far toward the river did you measure. (JK) measured from the 

walkway going in. He picked up at elevation 770 feet and went down toward the lower patio and was at 759.6 

feet.  (DF) asked why wouldn’t this be part of that measurement too then out to that next terrace level? (JK) 

stated that is over 50 feet. Its 18 feet from the edge of the house to the retaining wall. (DF) stated that whole 

section would fall under. He doesn’t see where it states to do that individually if the whole section is 50 feet that 

would apply. (JK) stated you could go out that far but he wasn’t getting much change in elevation there. That 

would reduce the slope a little bit but again anything over 12% slope would be the bluffline and slope 

preservation zone. (DF) stated it’s not a straight line calculation, if you are 50 feet out, then the terraces would 

be counted at the slope they are at if you measure all the way to the end. (JK) stated you might want to swear in 

Mr. Fedderly while he does some calculations. (LW) asked Mr. Fedderly for his address: (DF) 603 South 

Broadway, Menomonie, WI. (LW) swears Dan Fedderly in. (JK) stated he is going to stretch it out 50 feet and 

went a 10.4 change in elevation. It might have dropped a little bit toward the retaining wall. But he is just 

figuring straight out from the patio, 50 feet with 10.4 feet of change, he comes up with 20.8% slope. He is still 

over the 12% slope so it’s taking it to the limit. (DF) stated he doesn’t feel they are defining it the same way. 

According to the ordinance, if there is a flat spot there, it can be considered outside of the slope and there are 

three flat spots there because of the terracing. (JK) stated you are looking at eliminating anything that is not a 

constant slope. (DF) Right. He thinks that in a 50 foot segment and this is over 50, his understanding is that then 

they could be considered individually in terms of their slope because of that and none of the terraces 

individually exceed the 12%. That’s what his survey and the contours show. (JK) He would like to add one 

thing; initially he had met Mr. Jacques out there four or five years ago and he wanted to do something with the 

garage. He did a cross-section then, in 2007, and he has all his elevation data. So when he put the public hearing 

together and it went to the paper, originally he had the public hearing notice including the slope preservation 

zone. It went to the paper at noon. Then he started looking at the data on the paperwork that was submitted. He 

saw that Dan had it taken out of the slope preservation zone so he went to the paper and removed that from the 

public hearing notice. He called Mr. Tentinger and said he wanted to come out and do some measurements. He 

set up the level and shot the elevation from the walkway to the lower patio. He explained that to Mike Wenholz 

who provided that diagram that you were showing for the slope preservation zone analysis. On other sites like 

this, they have just pulled a distance horizontally for more than 25 feet but less than 50 feet and measured 

existing conditions and that’s how they arrived at the slope preservation zone. With that he considered the 

bluffline parallel from the back of the garage to the front of the house. The slope preservation zone goes from 

the bluffline down to the river. That is why he designated that slope preservation zone on the south side of the 

house. All this information is open to interpretation but that is what he did and that’s how he has done it in the 

past. (DF) said you are saying this piece is slope preservation zone and the rest of it is not. (JK) When we first 

started looking at slope preservation zone, he was at a property on a bluff face with Andy Pichotta where one 

side of the house was in a slope preservation zone and the other side was not. So we took that question to the 
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Department of Natural Resources who dreamed up this slope preservation zone. They stated that if you are half 

in, you are still in, if you are out, you are out. He felt by what they have done in the past, the house is impacted 

by slope preservation zone. (DF) This and the area that you are referring to, Jim, are these terraces right here. 

(JK) Yes. (DF) Your measurement was from the top to the bottom. (JK) Right to the lower set of rocks, right to 

the patio. (DF) His understanding is, as long as it was 50 feet, these could be considered on the slope that they 

are at, all of which is less than 12%. (LW) Based on what we have in our County workbook, the Zoning 

Ordinance, if the horizontal area is less than 50 feet, it is all part of the slope preservation zone. Jim, you 

referring to that, is that correct? (JK) Yes, I was referring to Mike’s diagram as well. (LW) So this whole area is 

in the slope preservation zone because the horizontal is less than 50 feet. (JK) Right.  (DF) Depending on where 

you measure the 50 feet from. (JK) Yes, I could have started up by the road and then I wouldn’t have hit it. (DF) 

stated that is what he means, this portion is 56 feet. (LW) stated we are only talking about the horizontal, not the 

slope portion of it. If the horizontal is less than 50 feet it’s considered slope preservation zone. (DF) stated 

correct, the horizontal from this section to this section is 56 feet. (LW) in that area, there are horizontal pieces 

of property and slope pieces of property. (DF) stated it’s a matter of how you choose to count those terraces and 

his interpretation was, unlike the diagram where they show one terrace, multiple terraces greater than 50 feet, 

none of which exceed 12%. All connected. (LW) If we measured the width of the horizontal pieces of that 

terrace, by themselves would they exceed 50 feet or are they less than 50 feet? (LW) According to this, if this 

horizontal area is less than 50 feet, it’s part of the slope preservation zone. (DF) Under a single terrace, but it 

doesn’t talk about multiple terraces. (LW) stated you are saying the total of the terraces don’t exceed 50 feet. 

(DF) They are 56 feet. (LW) You are looking at the whole slope. (DF) Yes, either way you have to look at the 

slope. (LW) Gentlemen you all have this in your handbook, take a quick look and see how you would interpret 

it. When we are dealing with this riverway, we have lots that might have 400 feet of surface. We go up a riser 

and level off 10 feet, maybe more than that, then go up 20 feet and 5 feet. These steps are along the way but 

since each one of them is less than 50 feet, they are part of the slope preservation zone. That is the way we have 

interpreted it on this Board. (DF) The other factor that he has had experience in terms of slope preservation zone 

is that there needs to be some uniformity in the application of the slope preservation area. In other words, it’s 

not jogged in and out and all over. It has to match the other and in this situation, the terraces are unique to the 

entire site in relationship to the slope. (LW) Obviously they have been manipulated where they are at. Which 

that of course can potentially change a bluffline, if you manipulate them. (DF) We can only measure what we 

have there. (TN) You all should have received this document. What you are looking at is a clarification of what 

is here. The green represents the 1987 Variance. A question he has for clarification is on the master deck, the 

master deck comes off at a 90 degree or a 45 degree from the house and the other shaded area is the horseshoe 

stairs that are off the side of the deck. Based on the Variance that is there, that shows that as an angle. The 

question is in relationship to a pre-existing or grandfathered structure, how does he treat the space off to the 

side, because what he did is he tried to incorporate this area into the existing footprint of the staircase itself. 

This is one of the major areas of rot and failure on the project. They are dealing with a lot of issues with this but 

are not expanding this area out from what is currently built. (LW) stated he has a picture of the stairway. They 

went back to the Variance of ’87 and that was not part of the Variance. (TN) Right. (LW) Jim, when we 

discussed the issue of the ’87 Variance did you have an opportunity to look at the file and see if there was a 

Variance that covered the north stairway. (JK) He looked at the minutes and the land use permit that was issued 

as a result of the Variance and they did not discuss an egress or ingress stairway. Looking at what they 

submitted for the revision of the deck, it appeared to be at an angle. What we have is something that is squared 

off and he is trying to relay what was permitted. Maybe in the past Mr. Jacques squared it off and added the 

stairway but we don’t have any record of that being permitted. (TN) The issue for him is, to get an indication of 

what they are going to be able to do. Its age and they don’t have the latest and greatest ways of attachment and 

so on. This is one of those spaces that they are talking about in the overall project, one of the questions is how 

do we deal with that space. It looks like we are expanding something that is currently in place. The other area is 

the yellow area in the corner of the plan. (JK) stated he was trying to figure out what the 3:12 pitch roof was. I 

think maybe those are the offsets you are putting on there. You have a change in the roof plan on that corner of 

the house? (TN) The corner of the house is here that you are referring to. (JK) I understand that now. (TN) We 
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are not changing the roof line we will get to that and how this whole thing started and why we are looking at 

phases. The original approach was to deal with failing roofs and water issues that are showing up around the 

structure. We have flashing problems and the roof is a cedar shake well beyond its years. The best way is to 

take it in parts and pieces and to take it in phases and the first is the roof and what to do with the roof. He 

presented a large diagram of the roofs. As the roof plan goes over that massive deck area instead of increasing 

the roof size, they would add an extension on the peak of the roof to create an eave return. They have an 

exposed fascia to the house. It has squirrel and woodpecker holes in there. It is a negative slope so the rain is 

picking up on that front face and it’s running down the entire roof line. The best result would be to add on a 

small return, what they are doing is add a 16 inch return. It takes a vertical fascia that is exposed and turns it for 

protection. On the front of the house they have an issue of where the house was added onto over the years, they 

didn’t pay attention to where the roof line was ending and there is an actual step and an odd transition from two 

different slopes and it’s very different to accommodate that in a structure without leaving something open. This 

has allowed water to get back into the fascia, into the soffit, back out under the exterior walls of the house and 

the outside sheeting is bubbling and peeling and showing water damage. The extension for this is to get it out 

about 19 or 20 inches to get these two fascia lines to line up with each other and create a tight roof system for 

the home. The next one is the front entrance to the home. The problem with this goes back a lot of years with 

how the house was actually back-filled. The front entrance of the house was added onto and that was part of the 

’87 Variance. They actually back-filled up and over some of the siding on the house which creates capillary 

draw, pulls the water right up into the side of the house. They have a landscaping issue for water mitigation for 

the entire front of the house along with the roof system is to get the gutters to work. The rafter tails on the soffit, 

with the gutters attached directly to them, means the water can come down over the top of the roof and miss the 

gutters all together and end up down on the front of the house. It is picking up all of the roof load and dumping 

in this corner, that is in reach of the front door and a wood front entrance and also affecting and rotting out the 

wood structures on the front façade of the house. The same thing is happening on the eaves that they have. 

There is paint peeling and rot on the front of the house. They will be adding on another layer to get the water 

away from that front entrance and to provide more cover for the front of the home. This is a very flat roofline 

here and there is water coming into the house. They have failed flashings in the valleys so they are upgrading all 

of that but not changing the roofline at all over there. They will be installing new gutters, underground system 

with French drains, water containment, rain gardens, etc. They are going to control the water that is on site and 

migrating to the home. Through French drains and underground containment they will capture the water from 

the roof load on the front side as well as the lakeside of the house. That is phase number one. From here they 

started looking at the issues apparent from all the water damage on the house. The back or master deck area or 

north deck area, what was proposed on the original ’87 Variance they didn’t do. The roof that shows that is over 

the house, they didn’t do that, they cut it off at the peak which caused this issue of the exposed fascia and the 

water damage that is now over this entire roof section and also down on this vertical wall. They put an EPDM 

rubber membrane under the deck so the water coming out onto that surface has to run underneath and over and 

out underneath the deck itself. The proposal is to simplify that egress and improve the aesthetics of presentation 

lakeside by integrating a spiral staircase. They are ripping off what is there and replacing what is there to code. 

Each one of these decks is a safety hazard. If you have been out there, it shows the poor and old nature of the 

decks at large. The catwalk is the next phase. It’s basically just a rip and leave off. It affects the view from 

inside and it’s another layer of the home that doesn’t need to be there. The area affected that is different or an 

addition on the home is that return peak at the very top of the house to shed that water. Moving around to the 

southwest side of the house and then the south side, this area in green on the drawing represents the deck area. 

The pink area is the additional square footage; primarily why they did that is the space that he feels is needed 

there. They know that this is probably going away, it was part of the original concept that was there and 

probably the piece most in question. The catwalk to the side of the house, we will have to look at this if this part 

goes away because there is no real way to get off that deck should people be out on the deck, they get trapped 

there through fire or something other, there is no way to get off there. Architecturally, trying to create a sense of 

flow to the space and the idea was to connect that to a flat surface and not have to step up and walk in the 

interior of the house and it’s all at a zero level. This is a rip and remove: the pink represents the area they 
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propose to expand. He asked the Board to consider this as a potential in light of the access issue for the home. 

On the south side of this deck, the catwalk that connects those two, we’re on the south side standing back by the 

garage looking back at the house. This is the catwalk from the red line running back to the front entrance or the 

side entrance to the garage. The pink is the added structure; the catwalk deck and the pergola over the expansion 

of the existing deck. He has an issue on this, they have an existing deck that is outside the entrance to the home 

and you are showing that this is all new structure. How does that relate to the existing patio and replacing some 

of the existing, is that considered new? (JK) If it’s existing, it’s considered maintenance but if it’s 

nonconforming it still takes a variance to replace it. (TN) They aren’t doing it for maintenance; they are doing it 

to integrate it from a design standpoint, aesthetically. (JK) It’s a nonconforming accessory structure. The State 

is trying to fix some of the language but it’s going to take a while to correct. (TN) That is what creates the 

necessity. Would this also apply within the extension of the deck space and would it be considered as a part of 

the potential of the variance to do the catwalk? (JK) Yes, because it’s adding on to the structure, based on its 

location. Don’t throw in the towel yet until we hear your entire testimony. One of the things I’ve asked for is 

how you are going to address the variance standards; the hardship, public interest and unique property limitation 

that is what you have to prove to this Board. (TN) I’m not an expert in what you do but I can answer those 

questions if you want to ask me for what you need. His idea of hardship is maintenance and disrepair and a 

safety problem. That ties into a potential for a public and safety problem. That is how he would approach that. 

His understanding is even if they do basic maintenance on these, they still have to prove those things. (JK) Not 

to the degree for an addition. The State has looked at the way the language is drafted in the administrative code 

and they will not veto if you are replacing an existing deck but if we get into an expansion then they really look 

at that seriously how do you support a variance for something when there may be some reasonable use of the 

property at this point. The house has been there since the 50’s. (DF) As the Chairman has already defined, it’s 

important to look at it in a segmented method even though it’s a phased comprehensive plan. The primary 

consideration in most all of it is the maintenance and preservation of the structure; the key component to the 

rooflines, the fascia, all of the work being done and arguably we can talk about the catwalk on the southeast 

corner and is that really an expansion or an existing deck. There is a discussion but aside from that the rest of 

the projects are preservation of the structure. A structure that has already been identified as having water 

damage, degradation, the whole works. In terms of your nonconforming structures and the ordinance, it’s really 

preservation of the structure which is an essential hardship. (LW) asked if any Board members have any 

questions. (TN) The last part is re-siding and re-flashing of the house. The water issues are taking away value to 

the home. There are issues of mold mitigation and to preserve Dr. Tentinger’s investment. (LW) asked about the 

north deck, the area that you are proposing for that spiral staircase, how does that relate to the footprint of the 

current stairway that is there that was not part of the ’87 Variance? (DF) The deck that is in there now is shown 

on the drawing. The outside green line represents the footprint for the existing staircase; a wind then a landing, 

then a wind. It goes all the way out from the house to the edge of the deck. (LW) Am I correct in what you are 

showing here is actually smaller than the existing footprint? (DF) Correct. (LW) He also has a question on the 

porch, street side, how much of that is roofline and how much is physical structure? (DF) The pink represents 

the extension of the eave line and roof overhang its open structure underneath. There are timbers that take from 

the existing porch and extend out to hold what is just a covered entrance. (LW) That is all roofline. (TN) 

Correct. (LW) So the actual home itself and the front door, is that coming out toward the street? (TN) No. The 

actual door stays in the same place and pushing that valley away from the front entrance. The would prefer to 

move that door away from that corner as well because right now it is crowding into the corner. It’s covered with 

stone but it’s over a plywood sub-base that’s bouncy. (LW) Any Board members have any questions. Ross 

Christopherson (RC) Is it possible for us to break this down into pieces and agree on something over here or 

something here. (LW) In the beginning of the meeting we were trying to break this down into four variances; 

one is the north deck, the southwest deck, the south expansion and the street side expansion. We will be voting 

the way we have it set up because this is so busy that we don’t want to approach it on one vote does all and 

work our way around the house and see areas of question or acceptance or denial and again we have to meet all 

three requirements. In hardship issues, we have to make sure that we aren’t overly burdensome to the point of 

not letting someone use their property. When we vote on this, we have to keep in mind if there are conditions. 
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They have to be attached to the motion so that we indicate what part we are voting for; all of it or issues of 

mitigation. Mr. Wright asked how many Board members were able to make it to the site. The majority indicated 

that they had made it to the site. One issue that is a requirement in the St. Croix Riverway is whether it is 

visually conspicuous or not. There is no doubt in his mind that the current applicant had nothing to do with the 

clearing of this property. If you look at adjacent properties; the understory of trees, we have to look at this is 

June too because we don’t have the benefit of leaf coverage. We should look at issues of possible mitigation 

requiring the re-establishment of some natural cover because this property is very conspicuous from the river. In 

saying that, do any of the Board members have any questions? Arby Linder (AL) Did the applicants get to read 

the DNR report? (TN) stated no, he did not have time. Mr. Chairman, he appreciates what they are trying to do 

but some of the areas like the extension of the roofline doesn’t fall within the four that were mentioned. (LW) 

suggested they vote on the street side including that extension that they need to address. That will be in a fourth 

variance that they vote on. If there are no questions at this time, he suggests they focus on the north most deck 

and that would include the roof peak for water issues. Keep in mind all the issues they have to deal with 

regarding bluffline, slope preservation, anything they do to the property they have to deal with the ordinance 

such as earth-tone colors, etc. It needs to be part of the motion. Ken Peterson (KP) has a question on the north 

deck; is the plan to totally remove that deck, not just re-deck it; put a new structure under it? (TN) Yes. We 

know by examination and the water coming in, that something has failed on that vertical wall. You can see paint 

boiling so they would strip it down and take it apart a piece at a time. If there is good green-treated in there fine, 

good connections, fine, it’s going to be a process of discovery. (KP) If that is going to happen then he is 

concerned about that extension beyond the variance granted in ’87; that wedge place in the stairway. If it’s 

going to be redesigned and rebuilt, that stairway should have been in the ’87 Variance instead of an area that 

has never been granted a variance. So we have a little bit in red on the spiral stairway which is not in the ’87 

Variance. (LW) reminded the board that they have to look at three areas, unnecessary hardship, property 

limitations and protection to public interest. Those that make the motion and second and vote one way or 

another are going to have to be here to help Ken fill out the Findings and Facts as to how it relates to the 

ordinance. (AL) If he reads the DNR report correct, they are denying all. (LW) They are denying all of the 

expansion. (AL) He considers the stairway to tear off an expansion because it’s not in the ’87 Variance. It’s 

beyond the ’87 Variance and we have no record. (LW) issues of water damage and roof modification to address 

that potential water damage, in his line of thinking, he reminded everyone that he is a non-voting member and 

only votes in case of a tie, you could make a case for a hardship from a standpoint that the water is doing 

damage to the structure. That is not a convenience issue. There is the issue, if we look at the staff photos, in 

regards to being visually inconspicuous, if we take a right angle view; this is the property adjacent on either 

side. He doesn’t believe the current applicant had anything to do with this because we have a photo from ’87 

and it’s pretty open back then. It was pretty visible from the river. We are dealing with stricter zoning codes 

than back in ’87. We have issues of possible mitigation, in §239-11B(c) Mitigation Plans shall be incorporated 

into the permit and that’s §239-11E. (RC) stated he doesn’t feel that the north deck is an expansion. If the 

current land owner bought it as is and had no idea of what was in the past permitted variance and is only 

replacing the current square footage of the deck and a smaller stairs. If we do the proper mitigation to improve 

vegetation for the looks from the river, he thinks that is reasonable. It’s part of replacing what was there and 

addressing some drainage away from the house and replacing the roof which is in need of replacement. It’s part 

of the overall remodeling maintenance issue. He has no problem with that. (LW) stated it is actually physically 

smaller than what is presently there. It does not expand toward the river. It’s in a sensitive zone that we really 

can’t have any building in. (RC) If you make it smaller than what was permitted in the ’87 Variance, it would 

push the steps under that window area which could be a hardship. (AL) asked if we are going to have a staff 

report on each one before we vote. (LW) asked Jim if he is able to have an individual staff report or would you 

like to have a comprehensive complete report. (JK) I would just as soon break it up like you are looking at it. 

(TN) one other point for hardship, the house has bats coming in everywhere. One of the photos shows the fascia 

and the home owner has spent considerable time trying to eliminate them. There are significant openings in this 

open fascia and that is another reason why they need to look at getting that return in closing that in. (LW) that is 

part of your solution for the water portion of the house. (TN) He is specifically looking at the hardship issue and 
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part of the hardship is that the bats are coming into the home. It would be another way of being able to seal that 

up. Another thing, as far as aesthetic, architecturally, they are increasing the visual presentation of the house 

and taking away a lot of substructure that is mangled. They will clean that up and simplify that, incorporate 

some stone and natural products that will tie into the surroundings. The environment and aesthetics will be 

pleasing to the public. (LW) The way the ordinance has been written, ideally, they don’t want the structure to be 

seen. (TN) A question for clarification, there is a flat patio that comes away from this. There is the potential to 

look at ways to bring additional vegetation in front of the house in stages because it is such a massive area. 

They have done something similar to this on other projects where it is either lake or riverway where the DNR 

has a program where they will help with the funding to be able to bring in natural vegetation. It’s not necessary 

to what we’re doing with the structure but deals with the problem he inherited when he purchased the property, 

which is to bring back more of that natural growth and undergrowth on the land. (LW) It’s possible that could 

compliment the mitigation process. Dr. Tentinger, do you have any comments, if so you need to be sworn in, or 

are you happy with the way things are going. Dr. Tentinger indicated he is pleased with the way things are 

going. Clarification this evening, Jim, Ross is here as an alternate. (JK) that is true. (LW) Unless one of you 

gentlemen have an event before our voting, Ross is here in a complete supportive roll and can make any 

comment or ask questions but at this stage his vote as well as mine, we don’t vote.             

 

Staff Report – Jim Kleinhans: I’m going to go through some background and then take each one on its own 

merits. Mr. Tentinger purchased the property in 2008 from George Jacques, as we know in ’87 Mr. Jacques 

obtained a variance. The variance included some conditions, the structure would be earth tone in color and the 

addition would not extend beyond the railroad retaining wall. The railroad retaining walls are still there and the 

decks are quite a ways back from the retaining wall. The original deck had extended out that far. There were 

some violations on a hot tub and something else that needed to be corrected. There were some conditions 

brought along but the Board reacted differently than we do now because the code was different. We rely on 

what we had for a permit and the permit did not talk about a stairway and the diagram that we had shows it 

angled parallel with the north side of the house. The squaring off of the deck might have been an afterthought 

after they went through the variance. The roof extension as Tony mentioned is certainly in favor of preserving 

the house and protecting Dr. Tentinger’s investment. As far as the deck goes, they already had a variance. The 

Board needs to consider that. The Board in 1987 said we are giving them the minimum amount of relief and still 

meet the intent of the ordinance; that is something this Board needs to consider as well. We know there is a 

problem with the ordinance, as far as nonconforming decks, trying to replace them takes a variance and the 

DNR will not veto those decisions but if we get into expansions they will take a hard line on looking at those 

but this one doesn’t seem to be much of an expansion unless you look at that triangle off that spiral staircase. 

But overall we are reducing the size of the stairway going down. The code and staff report is lengthy on all the 

different sections that he included. Department of Natural Resources provided guidance here and you should 

read that before we get into any motions. They lean heavy on the expansions. If something is existing, then it’s 

not so serious. We still need to think about the variance standards. The last item on the staff report talks about 

mitigation. This is a unique property, the photo that was taken for the ’87 Variance was probably taken in April 

or May. By the time we got the application in October, there was leaf-on conditions, but not total leaf-on 

conditions. Photographs taken and the ground was littered with leaves, he doesn’t know if that is fair, if he 

would have taken his kayak out and taken a picture it might have given you an idea of what it looks like with 

leaf-on conditions. He did walk down the tram and took some photos up and down the tram and there is one 

with some leaf-on conditions, higher up off the ground. There is no understory at this place. Think about if you 

were out in the middle of the river what that place might look like. If you want to make a decision on it tonight 

there is some canopy there but the understory is missing. When we get to the south side of the deck you will see 

some small trees that really help out on the south side of the house. They are right below that terrace. Like Tony 

mentioned if you are going to do something for mitigation, do something similar to break up the view-shed of 

the house. 

(LW) We are again faced with the issues of a variance on the north deck and we have to keep in mind issues 

related to unnecessary hardship, property limitations, protecting the public interest. Property limitations are 
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probably obvious with the bluffline and the slope preservation zone. Unnecessary hardship, Dr. Tentinger has 

been able to use the property right now, we have an issue of deterioration which becomes a safety issue and 

then in the public interest, keeping in line with the zoning ordinance regarding visually inconspicuous. If 

anyone wants to make a motion, you will need to attach any conditions along with it. We will have some 

discussion in between voting. (KP) stated just to get a discussion going, he moved to authorize work on the 

north deck and the overhang soffit repair and replacement on that side but the stairway be included in the 

existing footprint of the ’87 Variance. There is no prevision for a stairway there in the plan that was submitted 

and it’s outside the original variance. If he is going to be rebuilding the deck, it can be pulled inside the existing 

footprint. The deterioration of the deck and the building is a hardship. Regarding the slope and the zoning rules 

and scenic easement are property limitations and it would not harm the public interest but he believes there 

should be some mitigation plan submitted or developed to show some growth under the canopy that would 

shield this better from the river. (LW) stated that is your motion and it is open for discussion. (AL) stated he is 

moving that stairway, getting smaller under the original ’87 Variance. He was out there and wished he was out 

there again to see if that could be done. (TN) He isn’t sure if what they are talking about can be done, that part 

of the deck has been beefed up to hold the hot tub. There is quite a bit of foundation and concrete that is 

underneath the area. What it would do by moving it would take the staircase assembly and put it and block it in 

front of a window. So it creates an issue for the home owner to be able to see the water. (LW) Not siding with 

either of you, we can be sympathetic, issues relating to cost or aesthetics looking through a structure don’t enter 

into this decision. There is a motion made by Ken, did you consider anything regarding it being earth tone in 

color. (KP) Yes, that was the other thing he had down. He is amending his motion to include the color as well. 

Barry Barringer (BB) we have an issue here under §239-11 where the combined area north and southwest decks 

is greater than the 500 square feet allowed under that section. Some of that situation should be considered here. 

Are we going to take off that pink area to get some of this down or what are we going to do. (LW) Right now 

the motion we have is the rebuilding on the north deck and part of the existing structure. That has been 

permitted in the ’87 Variance. There is no expansion, at this time, on the north deck. Obviously, you have 

validity when you start talking about expansion areas. (KP) Technically it is, because what was permitted was 

out to here and if we grant this additional footage it is an expansion of the deck.  (LW) You are correct. But as 

far as what is allowable in terms of nonconforming accessory structures, we know we are grossly over the 

allowable amount. The only thing is that has already been established. So you have to know what validity 

existing structures have even though it was a part of the variance. Ken Peterson moved to authorize roof 

work, deck repair, replacement on the north deck with no allowance for the expanded area or the 

stairway originally built beyond the original variance and if there is a stairway included, it has to be 

included in the original footprint and must include natural colors and vegetative mitigation plan per 

Section E, 239-11/Barry Barringer seconded the motion. All in favor. Three Aye’s, One No. Motion 

carried. 
 

(LW) Now we will move to the southwest deck, which has nothing to do with issues related to water. In that 

schematic, green is what was there from the ’87 Variance and the pink is the expansion. Let’s have some 

discussion on this before the staff report. 

 

Staff Report – (JK): When he originally spoke to Lee about this and before this colored map was generated, he 

was working on this project trying to understand everything, drawing all the colors in helped visualize what was 

happening. The point he would like to make about this request is when the catwalk comes off between the 

southwest deck and the north deck; that leaves egress off the deck through the house. The access from the deck 

is going to be gone. If we are not coming around the south side of the house and connecting, we need to think 

about how to provide various exit places out of the house. If the catwalks are being eliminated on both sides of 

the deck, it’s reasonable to think about some sort of stairway system off of that structure. As he pointed out 

when you were talking about the north deck, there have been some small trees planted below the terrace along a 

slope that even this time of year, effectively screen that structure. Dr. Tentinger can still maintain a filtered view 

of the river. This property as it appears in the photographs is pretty wide open and visible. So mitigation 
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measures are always something that is considered for a variance for the discussion. Any expansion, the red part, 

you have to think about is it warranted to justify those variance standards. There are no water issues over here 

or is it just convenience just to increase the size of the deck to get a larger square footage and is it justified 

based on property limitations and protecting the public interest and a hardship issue. With a deck, a hardship 

issue is sometimes a pretty hard one to make. I would just like to point those things out when you consider those 

aspects of the variance request. (LW) Any discussion?   (RC )  If you take the catwalks off, then there is 

nothing. You just have one door coming in and out. (LW) Correct.  (RC )  There is nothing here as of right now 

for steps. (LW) No. (TN) In this case, when the southern deck is removed, we do have some relief that he has 

already been given in the square footage of his decks on the building. So he is not necessarily opposed to the 

stairway in this case. (AL) The addition, other than the stairway, was for a water problem, correct? (LW) What 

addition are we talking about? (AL) pointed to an area on a drawing. (LW) No, that has nothing to do with 

water problems. It’s replacing a deck that has deteriorated. That egress as we know it has been eliminated with 

the exception of having it incorporated into that deck. Now we are dealing with this other deck, keeping in line 

the issues of bluffline setback. We discussed mitigation in the first one. We have to have earth tones and things 

like that. (RC) Jim, does the blue part which is going to be removed, was that in the ’87 Variance? (JK) That 

was part of an existing deck that went the full length of the riverside of the house. So they left that on to connect 

the two decks. (LW) At that time, steps were removed. Do you happen to have this from the ’87 Variance? It 

should be part of the packet. That deck on the north wasn’t originally there. That was part of the variance. 

During the request for the variance that existing deck was removed along with the steps. Then the southwest 

deck was added. (RC) By removing this, does that give us any credit for any additional space here that would 

not be called expansion? (LW) That is part of their plan. We’re not saying, if you do this, we’ll do that. Jim’s 

comments regarding egress to that deck have some validity. (TN) The issue of hardship is this, if that goes 

away, there is no place for people to get off that deck if something were to happen. The only way to get off of it 

is to jump and its 12 feet here and 18 feet there. A second point is, he doesn’t know what the rule is and they 

have a certain amount of deck that they could keep. They could upgrade that and keep that square footage. It’s a 

part of the existing project. The idea is to look at a give-back here in light of some of the spaces they are 

looking at adding on. The hardship is the safety issue and the public needs a way to get out of there. (RC) What 

is the main reason of the expansion of the deck here? (TN) It’s a balance and aesthetic issue to keep it balanced. 

It was included into the design flow. (JK) Under the catwalk could you run a stairway from that deck down to 

the lower level? It would be in the same footprint. (TN) You could run it down this way but you will be in front 

of picture windows and blocking the door. (LW) stated he will entertain a motion for the southwest deck. (KP) 

stated he has another question, is the catwalk that is being removed, being removed for construction or safety or 

just aesthetics? (TN) It’s for safety. It’s dangerous. (TN) asked for a break in the meeting. (LW) asked for a 

motion for a five minute break in the meeting. 8:44PM Motion to adjourn for five minutes made by Arby 

Linder/Matt Purfeerst seconded. All in favor. Passed. 

 

8:49PM Resume BOA meeting. (LW) states we will reconvene and everybody is back in the room. We are 

looking for either additional discussion or a motion on the southwest deck. (AL) Half of the stairwell isn’t new 

and would be outside of the old permit, correct? (TN) Correct. (AL) Would it be possible to move that in? He 

would like to see a stairway in there but he doesn’t know if he can justify an addition. (TN) Yes, I could do that. 

(LW) Any other discussion, if not he will entertain a motion including conditions even if they are redundant 

with the first variance. Matt Purfeerst moved to approve the deck as is and move the steps inside so it falls 

inside the existing deck with mitigation included from the prior motion/Barry Barringer seconded. (BB) 

asked on the mitigation for the understory is a broader issue so are they going to include that with each variance 

to get more appropriate understory to address the view from the river. (LW) He thinks the motion included 

those from the first one. (BB) He understands that, that is going to be a long term undertaking and eventually he 

would like to see that addressed. He doesn’t think it’s a hard thing but something you have to work at for maybe 

five years or so to get that understory appropriately built up with native vegetation. (LW) We have a motion and 

a second on the floor and Barry had some additional discussion. He would like a vote on the motion. All in 

favor. Passed. 
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(LW) The third variance requests is for a walkway, deck and pergola addition on the south end of the structure 

which is in the red on the diagram. (TN) For clarification, when we’re talking about the mitigation this area 

becomes very important because what he wants to do is get that water bulk off the roof load as well as the front 

load and get around that corner. By getting the deck they have the potential for underground storage that is 

incorporated in that area. If they don’t do that then he has to come up with a different way to get water around 

there. (JK) Your plan talks about tanks, are you going to bury tanks in the terrace wall? (TN) Yes, what they 

want to do is use those as a storage capability so it doesn’t load everything into the environment. When we get a 

heavy rain we can capture a certain degree of the water from the site and store it up to a certain point until it hits 

a weir  level and has to flow out. It would be a series of different pieces and he doesn’t have any detail yet 

because he hasn’t dealt with how far they need to go with that yet. They can take out the patio and go 

underneath it but the idea is the mitigation and to control the water on site. It’s a big driver for the problems 

they are seeing. (JK) The reason he asked that is because Tony had it in the narrative about putting in some 

tanks for water storage and for irrigation. That is where I completed the cross-section in a slope preservation 

zone. In the code it says no filling and grading is allowed in the slope preservation zone that directly face or 

drain directly to the river. If we are going to do grading in there to install tanks, that might be an issue. (TN) 

The idea isn’t to grade, but to go in and there would be a retaining structure here where the upper plateau is in 

the planting area so that the tanks can get integrated underneath there. So the second tier, Dan is talking about 

the upper terraces, they pull off the elevation and that gives them the ability to get positive flow of the water out 

of there and additional storage. (JK) Based on what he reads in the code, yes, it states no filling or grading 

allowed in slope preservation zones that directly face the river. (TN) stated this is to the side. (JK) We are on 

the south side of the house and the bluffline is parallel with the river. (TN) How do you do landscaping based 

on what you just said? (JK) On a bluff face it’s difficult because you can’t adjust slopes to less than 12% if they 

are presently over 12%. (TN) How do you go in and do any kind of slope preservation or control in an area 

where you are going to have contracting that is over that percentage. (LW) New construction isn’t allowed. 

We’re dealing with existing so it’s different. New construction has to stay back 100 feet from a bluffline. We’re 

dealing with an existing structure so there is some relief in the ordinance that you wouldn’t normally have if this 

was raw land. This wouldn’t be buildable. You have to stay back a 100 feet and in that 100 foot threshold there 

is probably something that can be done. (TN) His concern is the mitigation that they are looking to do on the 

front of the house. If it says that we can’t cut and fill part of that. (JK) In the front of the home you aren’t in the 

slope preservation zone. You are beyond the bluffline to the east of the home. (TN) How can we be in it here 

and not there? (JK) Your slopes aren’t over 12% in the front of the house. From the road to the house, we’re not 

over 12% slope, looking at the contours that Dan provided. (DF) It’s the interpretation of whether the multiple 

terraces constitute slope preservation or not. If they do constitute slope preservation as Jim has interpreted, then 

the slope preservation zone would be south of the house, if they don’t then they are not within the slope 

preservation zone and you could do the work that you are talking about. (TN) Jim, the way you are interpreting 

now, we can’t touch anything on the south side of the house. (JK) Unless you were to work that into a permit as 

a structural erosion control measure. This Board has worked in those areas with a special use permit following 

field office technical guide standards. If we identify significant ongoing erosion that a nonstructural erosion 

control measure cannot control. But we have to identify significant erosion. He didn’t see it there because there 

is all the terraces and huge rocks. (DF) This is just for mitigation purposes to be able to control the water once it 

gets to the house. (LW) stated he was looking from the house towards the road and while this might not be your 

first choice, that probably could have an area cut down there to draw the water away from the house that would 

be redirected around the structure between the garage. (TN) He has provided Mr. Tentinger with exactly what 

you are talking about. What they would do is with the sidewalk coming out it would create a dry creek bed that 

meanders along the front of the house and exits under here. They would dig this down so they would have a 

splash zone below the plate because they have no way of really knowing where the siding is until they actually 

dig there. This becomes a trench or a dry creek bed with various areas here so it does not have to run the full 

dimension. It goes to a point. It’s hard to explain unless he draws it. If the house line is here, you would cut 

down and say the slopes are going like this, we would take and drop in retaining walls here and random 
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boulders along the side and create a positive slope away from the house to an underground PVC system and this 

would be filled with ballistic stone. So from on top it just looks flat but below as it comes along the corner, we 

pick another point where we put in a French drain to  pick up the load and not allow this to go all the way back 

around the house. The drainage would go to tanks here. Once these fill there is a weir on the top of each one of 

the tanks so once it fills it would dump from here to daylight. But we won’t be able to do that if we can’t grade 

in that area. Once this is done, the landscape boulders will go back in here except in this section. He needs that 

to be able to get around the corner to get that water to go where he wants it to go and control it to prevent 

erosion. (LW) This water mitigation was part of this request. (TN) It directly impacts this. (LW) They were 

addressing issues related to water runoff and the question is how to get it around the house if you cannot grade 

or fill in a slope preservation zone. Jim, does the ordinance allow any relief for construction phase that would 

dig down and re-grade it to original slope? (JK) under conditional use section they talk about filling and grading 

within 40 feet of a slope preservation zone. Filling and grading less than 10,000 square feet in a slope 

preservation zone that does not directly face the river and does not drain directly to the river. #7 Filling & 

grading 10,000 square feet or more outside of the slope preservation zone, #8 Structure erosion control 

measures in a slope preservation zone and part of this structure erosion control measure is a retaining wall or 

other manmade structure whose primary function is to control erosion and in order to justify that we have to 

identify some significant erosion problem. We dealt with this at our September meeting. (TN) Wouldn’t pre-

empting the problem be a consideration as well, Jim? If the whole concept is to mitigate the water and bring it 

around, that holds the potential for serious erosion. We would want to pre-empt that by putting in the structural 

measures before it is a problem. (JK) We’re not identifying an erosion problem, you are looking ahead. (TN) 

What he is trying to address by doing this, right now this is a zero entrance home on steroids. Everything is as 

flat as a pancake coming into the house. Part of the hardship on this is this is a skating nightmare especially in 

the spring time when it comes up, ponds and then freezes. Now we not only have a hardship for him but a 

public safety issue. There is nowhere to take it without disturbing that area. (LW) Is there enough difference in 

elevation for the natural flow of water from the front entrance to go around the south side of the structure? (TN) 

No, we’ve shot it and the other problem on the other end is there is a large tree there. It’s a maple so it just 

keeps building up, so now we’ve got ponding that takes place there. If you walk out on the lawn during the 

summer, it’s just muck. There is no place for the water to go. If you shoot this, it’s lower here and back there. 

(LW) what if you put a tank or cistern in the front yard and had an electric pump in it?. Some people have a 

sump pump in their basement. What would keep you from running everything from the front of the house and 

the street into a poly tank that meets code and have a pump in it. That would be your cheapest bet. Cheaper than 

what you are proposing. (TN) We would still end up doing everything here but we have to bring the grade 

down. We could use tanks. The idea is to use the water for irrigation. To get that lawn dried, the plants are 

literally drowning out in front but to contain it in the front and use that for irrigation that would be fine. (LW) 

You could have a float system so that when it reached a certain level it would automatically kick on or a live 

switch so that if you want to irrigate, you can irrigate until you run out of water. (TN) We do those systems, 

that’s not impossible. (LW) That would be cheaper than what you are proposing if that were allowed. (TN) 

From what he understands, that is the biggest impact they have out there is to get that lower. They can’t leave 

that because it’s going to continue to impact the house. (LW) Jim, do you see any flaw in a cistern in the front 

lawn. (JK) No, just on the south side if it’s agreeable that is slope preservation zone. That would be a prohibited 

area for development. (LW) But you could have a PVC pipe running on the surface and covered with screen, 

rock or whatever. That would direct that water around the south of the structure and it would be on top of the 

ground but disguised by shrubs or whatever. (JK) I think we would want to see plans for something like that. 

(TN) He has two experts that are saying their interpretation of the 18% or the slope is accurate. If we can find 

something within the code that says this interpretation is correct then these issues go away. (JK) I would run 

that by a fellow named Mike Wenholz who gave us the diagram. He has a copy of the report and is our advisory 

contact for the Department of Natural Resources. He has all of your information, Dan. Just run it by him. That’s 

another issue anyway. There are several options in the code for grading around the bluffline and slope 

preservation zones but generally not in them. Some are with land use permits, others with a conditional use 

permit with this committee. (TN). The question then becomes you have to identify the erosion you are fixing 
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prior to putting in the structural measure or can that be part of a comprehensive engineering analysis that pre-

empts the problem. (LW) The ordinance addresses that pretty specifically. It has to be erosion witnessed by 

staff. (JK) Another thing that Dan is talking about is if he is on this first bench, before it starts to drop, we don’t 

know how big a tank you are considering, 750 gallons? (TN) Or more, just depending on what the home owners 

wanting to do, part of the issue is, if we do what you are talking about and we introduce a pump to evacuate the 

overage in the tanks, where does that get blown to. The gravity system is a natural occurring thing. It would just 

go through a pipe and out into a dry creek bed or a rain garden effect. It would dissipate through the soils 

naturally. If we eject it, it’s coming out under pressure. He doesn’t have a problem doing it, it’s just the 

challenges they are having with the code and what we can do in this nonconforming deal. Let’s take this to the 

DNR and get another person’s opinion because you are both experts here and he is concerned about 

everybody’s time. (DF) Do you think we could use that top area? (JK) Let’s see Tony’s plan. It’s a concept right 

now that’s not on the table here. We would be glad to talk about it and see what options they have for that. 

(LW) One thing with a pump if you had enough Y’s in it as it went out, you could disperse that water so it’s not 

all gushing in one spot. We are in the middle of finding some common ground that we can all live with in the 

way we’re interpreting it in the ordinance that we have to abide by. We cannot make or change law. We are not 

the final say; we have the DNR, the courts, the County, the Township, there are a lot of other people after we 

say yes, that can come along and say what are you doing? Let’s go back to our third phase of this request, the 

addition in red on the south side of the structure. If there is a water mitigation issue, we need a plan and another 

day unless Jim can do it on his own. Is there any additional discussion on the south expansion, if not he will 

entertain a motion. (AL) Would the motion be proper to table until they came with a plan. (JK) What we are 

looking at is the pergola, walkway and the deck. (LW) If at a later date, they determine that the bluffline and the 

slope preservation zone is there, it can come back as another request. But in our interpretation with our staff, we 

are in that area so this is what is before us tonight. Arby Linder made a motion to reject this request, as 

there is no hardship there. Matt Purfeest seconded the motion. All in favor. Passed.          
 

(LW) Moving on to the front entrance which is encroaching on the setback from roadway centerline, the setback 

is 75 feet back from the centerline of the road and the existing construction is at 49 feet. And the request is for 

42 feet. An eave can go out three feet and not be much of an issue but from 49 feet going down to 42 feet. (AL) 

In the past we also consider setback averaging with neighboring properties  (LW) Jim has averaged the setbacks 

in the area and that will be part of the staff report.  

Staff Report - (JK): We’re looking at the front of the house, this roof extension north of the entrance would 

meet the setback based on averaging. That is a non-issue here. This overhang above the entrance had a variance 

here back in 1987 so we need to think about what the prior Board approved. Something that Mr. Nasvik wants 

to do is improve the way the surface water comes off the roof. He plans to address that. It’s a variance because 

we are too close to the road, 42 feet off the road. So you have to think about that, is this something you can 

justify based on what Mr. Nasvik and Mr. Fedderly are telling you to address those standards that we have to 

meet at the end of the day. The porch is considered an expansion of the principal structure, unlike the decks 

which are considered accessory structures. Under nonconforming buildings the sections under 239-11(5) and 

they break it out based on whether you are within the ordinary high water mark setback or partially within a 

slope preservation zone. If you are over the 75 feet from the ordinary high water mark, which this house is, it 

may be expanded regardless of whether there is a code compliant location on the lot, as long as it’s visually 

inconspicuous or rendered so through mitigation.   Under item  #10,  expansion is on the side of the structure 

farthest from the river, which is in the benefit of this part of the request. The height is consistent with the total 

height and this structure is not over 35 feet. The color has to be earth tone colors. Private on-site wastewater 

treatment system brought into compliance, he believes the septic system is on the south side of the property. 

That is someplace where we wouldn’t want to direct surface water. He doesn’t believe there is any filling and 

grading involved in this part of the development, it’s just roof line. We get into total square footage, recently he 

provided the Board with square footage for accessory structures and principal structures. They allow up to a 

total of 1500 square feet if we are over the 75 feet from the ordinary high water mark. This structure exceeds the 

1500 square foot size right now. If we are justifying a permit to expand something, does it meet all the code 
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requirements or does it meet some of them? How do we weigh the difference or find some balance there? It 

really comes back to those three standards. Does it meet the hardship, protect the public interest; we’re not out 

in the road right-of-way. Is the proposed porch addition consistent with the purpose and intent of the code? This 

part of the house is not influencing the river as it does the road. This is a private road so the Town wouldn’t 

have any say on that. You have to consider it is a variance request and we have to look at those three standards 

and how we are going to address those at the end of the night so we are consistent with every request that comes 

in here and for future requests also. (LW) When we look at 239-11(5)A(2), here is one thing required, structures 

located wholly or partially within a slope preservation zone may not be expanded. Any reconstruction portion of 

a nonconforming structure may only be reconstructed in the same footprint as the preexisting structure. That is 

the same section but number 7. When we are changing the roofline, there is an issue of three feet, isn’t there. 

(JK) Yes, that is allowable for a soffit. (LW) We are not changing the footprint of the principal structure here 

but we are expanding the roofline. (JK) He had measured that when he was on site with Dan and Tony and that 

eave was coming out to four feet. (LW) The peak is probably coming out six feet. In theory, are we looking for 

six feet of relief or three feet of relief? (JK) looked at the diagram and stated that would be an expansion of 

three feet. What the Board should consider is the minimum amount of relief and to still meet the intent of the 

ordinance. (LW) stated he just wants to clarify that we are asking for three more feet than the ordinance allows. 

Then we are dealing with structures located wholly in the slope preservation zone cannot be expanded. So they 

may not be expanded then maybe they can’t be expanded. (JK) Sometimes you look at alternatives to the roof 

design. I’m sure Tony has given this a lot of thought to make that work. (TN) There is no other way to do this. 

(LW) Could you reiterate the reason for doing this? (TN) The principle reason is the issue of controlling the 

roof load better than what we have now because of the direction or location of where that valley is discharging. 

The splash-back is going into the front entrance. In the summer it’s wet and because of its location it gets moss 

so it’s slippery and in the winter it’s a skating rink so it’s a safety issue associated with it. The other issue that 

they have with this is on the west side in a rain storm, there is a building effect that takes place, the water goes 

up and curls on the backside of the house and the front face or the entrance of the building is wet with the 

current overhangs that he has. The principle reason is to get the coverage there to eliminate the water from 

coming back onto that covered porch area and to give better protection from wind and rain wash.  (MP) There is 

no expansion of the building face itself? (TN) Correct, it’s all roofline, so the public safety side of this is 

someone walking up and slipping or a fall hazard. It’s also a hardship for the home owner because right now 

there is no other way of being able to deal with this because of the zero entrance coming into the house. (BB ) 

And the  water impacting the siding and the basement. (LW) Does anyone have any questions? (AL) So we’re 

not moving the wall out it’s just the roof, correct? So we’re just bringing the roofline out three feet. (LW) Six 

feet. We need to ask Jim if we get into the ordinance where it says we can have up to three feet of relief on an 

eave. Then in Section 239-11(5)A(2) Structures located wholly or partial in a slope preservation zone might not 

be expanded. Is that three feet allowable on the structure or not? (JK) The way he sees it, the three foot eave is 

extending when your wall comes up, it’s coming off the roof so you have a soffit there so you can get the water 

away from the foundation. We’re dealing with a porch and under definitions, a porch is part of the structure, not 

an accessory structure. We already have an extension. We have a porch established there and we’re bringing it 

out another six feet from what is there. I know you are thinking about that three foot overhang but that is just a 

given. We are way beyond that now. A variance was approved here for the addition over the entrance. Maybe 

they didn’t address the issues like Tony has them calculated. There is precedence there. Maybe it wasn’t 

adequate. It’s been going on for 30 years. Mr. Nasvik has found a way to deal with it but he is asking for some 

relief. We have to define those standards so we can do our paperwork at the end of the night. We have to justify 

and be consistent. It’s not always easy. (TN) I’d say in this one the standards are actually an easier one. 

Obviously the hardship has to do with maintaining the structure, the water damage that is obvious, etc. and the 

idea of the public interest is that typically there is more flexibility in relation to strict standards on private roads 

as opposed to public roads. So there is historic precedence for less strict application of standards associated with 

that. So he doesn’t feel they are hurting the public interest as well. It is strictly preservation of the structure for 

the land owner. (JK) Again there are two residential properties beyond this one on this road.  (LW) In 

consideration of the motion, we have to make sure in your own mind the three standards, the application, the 
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paperwork, the on-site inspection and the testimony, you have to make sure you can verbalize how anything that 

you approve satisfies those three conditions. (AL) I wasn’t even going to make a motion. As a guy that has had 

to deal with water, if he has a water problem going in, there is nothing that destroys a house more than dealing 

with water. In my mind I can see it as a hardship if it’s destroying the home. (LW) One more thing that might 

add to hardship is moisture and freezing and a safety issue too. (RC) We’re talking about public health and 

safety and doesn’t feel setbacks on a private road are as serious. I think we can support it for public health and 

safety and the other issue qualifies as a hardship. (KP) The hardship area from water deterioration of the 

building from lack of runoff controls, safety concerns from ice in the winter, property limitation is a hardship 

due to physical limitations of the property, zoning prevents major landscaping for moisture control on the east 

side of the house. Protection of the public interest, ice. (RC) He stopped there and that is the main entrance 

where any visitor would approach the house too, for public safety if there is an issue of being ice or water or 

slippery or moss or something. If you weren’t familiar, a delivery person would stop there and enter that door. It 

is an important issue to make safe. (LW) Whatever motion we have, we need to keep in mind the red 

highlighted area on the street side of the structure. If there are any conditions, they have to be part of the 

motion. He will entertain a motion. Ken Peterson moved to approve the variance to extend the rooflines on 

the east side of the house as per plan for moisture control in the structure. We have the three points 

already outlined. As a variance condition, the color being neutral and the water in the yard be addressed, 

not just run off the roof but be addressed after it hits the ground. Barry Barringer seconded. All in favor. 

Passed. (LW) That concludes this variance request. Are there any other issues to discuss? (AL) stated he would 

ask these guys to come back with an engineered plan of some kind to control surface waters. We couldn’t 

address it tonight but it would be wise to look at it. (JK) There may be something he can do with a land use 

permit but depending on what you are going to propose, until we see that, if I can’t approve it, we’ll have to 

bring it back to this board. (LW) Jim do you have anything else for us this evening. (JK) No. (KP) Do we need 

to act on the roof replacement? I see on here the roof needs replacement so modifications include the extension. 

(JK) What we’re dealing with is the extensions. I will have to issue a land use permit based on what we did 

tonight so the roof will be part of the land use permit and then it just has to be earth tone in color. 

 

Motion to adjourn at 9:39 p.m. by Arby Linder/Matt Purfeest seconded. All in favor. Passed.  
Respectfully submitted by Jim Kleinhans 



 BOARD OF ADJUSTMENT COMMITTEE 

MEETING AGENDA 

Thursday, November 21, 2013 – 7:00 p.m. 

County Board Room, Pierce County Courthouse, 

414 W. Main St. Ellsworth, WI 54011 

 # Action Presenter 

1 Call to order Chair 

2 Next meeting dates:  Chair 

3 Approve minutes of the September 19, 2013 Board of 

Adjustment Committee Meeting. 

Chair 

4 Discuss take action to consider a request for a Variance 

under Chapter §239-11 B and C of the Pierce County Code, 

to authorize, deck replacement, new accessory structures 

plus modifications and expansion of the principal structure 

located within the bluffline and road  setbacks on property 

zoned Rural Residential-12 in the St. Croix Riverway 

District by Charles J. Tentinger, owner on Lots 7, 8, 9 and 10 

of Block A and Lots 1,2,17 and 18 of Block B of Mosts 

Shore Acres Addition  in Section 3, T26N R20W, Town of 

Clifton in Pierce County WI. 

         Jim 

        

5 Future agenda items. Members 

6 Adjourn Members 
Questions regarding this agenda may be made to the Department of Land Management at 715-273-6746. 
Upon reasonable notice, efforts will be made to accommodate the needs of individuals with disabilities 

requiring special accommodations for attendance at the meeting.  For additional information or to make a 

request, contact the Administrative Coordinator at 715-273-6851. 

A quorum of County Board supervisors may be present.                                     
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MINUTES – Pierce County Board of Adjustment Meeting, Thursday, September 19, 2013. 

Present:  (BOA) Lee Wright, Arby Linder, Kenneth Peterson, Barry Barringer and Ross Christopherson.  (Staff) 

James Kleinhans, Emily Lund and Jacki Drier.  (Others) Bradford Hurley, John Potter, John Mickelson and Stu 

Krueger.  Absent: Matthew Purfeerst and Robert Schlichting. 

 

Chairperson, Lee Wright, called the Board of Adjustment meeting to order on Thursday, September 19, 2013 at 

7:01 p.m. at the Pierce County Courthouse in the Pierce County Board Room, Ellsworth, Wisconsin.  Let the 

record show that there is quorum of board members present. 

 

Lee Wright (LW) The first order of business is to set up future meeting dates.  Jim are there any pending 

applications at this time?  Jim Kleinhans (JK) We have a couple things pending but no applications have been 

brought in yet. (LW) Do we need to set up an October meeting?  (JK) Yes, I think we should set them up 

through the end of the year.  (LW) Does anyone have any conflicts for October, November or December?  (LW) 

I believe that Thursday evenings work well for all of us.  Is October 24
th

 acceptable?  November 21
st
 would be 

the Thursday before deer hunting and December 19
th

 is about a week before Christmas.  Do those dates work 

for everyone?  Let the record show that the future meeting dates are October 24
th

, November 21
st
 and December 

19
th

.   

 

Next agenda item is to review and approve the minutes from our June 27, 2013 Board of Adjustment 

meeting.  (LW) Has everyone had the opportunity to review the minutes? If not, I would entertain a motion to 

accept and approve the minutes.  Arby Linder (AL) has made a motion to accept the minutes from the last 

meeting.  Motion seconded by Ross Christopherson (RC) All in favor signify by saying “aye”.  Motion carries 

and minutes are approved. 

 

(LW) Before we start the Board of Adjustment this evening we need to give everyone in attendance a little 

information regarding the role of the Board of Adjustment.  Pierce County Board of Adjustment is an appellate 

board required by state law in any municipality that has adopted a zoning ordinance.  The board does not have 

authority to amend or repeal any provision of the zoning ordinance.  Its authority is limited to appeals regarding 

interpretations of ordinance provisions, consideration of variances, and consideration of conditional use permits.  

The board functions like a court.  Its purpose is to give a full and fair hearing to any person whose property 

interests are affected by these matters.  Its job is to apply the zoning ordinance and appropriate legal standards 

to the facts of each case.  The board meeting and public hearings are open to the public.  A taped recording is 

being made of the proceedings.  All of these microphones are live.  If you are addressing the BOA, make sure 

that you are speaking into the microphone. If you do not have the floor, please keep your conversations down 

because a tape recording is being made of the proceedings.  Any permission to develop granted by a decision of 

the board must be authorized by obtaining the necessary building, zoning and other permits.  Construction must 

be substantially completed within 12 months of the date of the board’s decision.  Permission to develop may be 

revoked for violation of any of the conditions imposed by the board.  A decision of the board may be appealed 

PIERCE COUNTY, WISCONSIN 
DEPARTMENT OF LAND MANAGEMENT & RECORDS 

Pierce County Courthouse 
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by commencing an action in the circuit court for this county within 30 days after the date of filing of the 

decision in the office of the board.  An applicant who commences construction prior to expiration of the appeal 

period assumes the risk of having the board decision overturned.  Anyone wishing to speak must state their full 

name, address and must be sworn in.  Please do not interrupt anyone that has the floor.  Everyone will be given 

ample time to state their case. Please also remember to speak into the microphone when you have the floor.  

Everyone attending the meeting aside from the board members and staff must sign the sign-in sheet at the 

podium. 

 

(LW) Item #4 on the agenda is to Discuss take action to consider a request for a Variance for 

reconstruction of a deck in the slope preservation zone for the property owned by Bradford & Joan 

Hurley located on Lot 2 CSM Volume 1 Page 215 of Section 23, T27N R20W, Town of Clifton (W12755 

735
th

 Ave) River Falls, WI  54022.  Pierce County, Wisconsin. (LW) Jim, has the notice of the meeting been 

published in the appropriate official newspaper?  (JK) Yes, for two consecutive weeks on September 4
th

 and the 

11
th

.  (LW) OK, would you please read the publication?  (JK) Public notice is hereby given to all persons in 

Pierce County, Wisconsin, that a public hearing will be held before the Board of Adjustment on the 19th day of 

September, 2013 at 7:00 p.m. in the County Board Room, Pierce County Courthouse, Ellsworth, Wisconsin, for 

a Variance under Chapter §239-11 B (3) of the Pierce County Code, to authorize an after-the-fact expansion of 

a deck  located 4 ½ feet from the south lot line in a slope preservation zone, on property zoned Rural 

Residential-12 in the St. Croix Riverway District by Bradford & Joan Hurley, owners on Lot 2 CSM Volume 1 

Page 215 of Section 23, T27N R20W, Town of Clifton in Pierce County WI. All persons interested are invited 

to said hearing and be heard.   

 

(LW)  Thank you, Jim.  Mr. Hurley, we’ve met on site.  It appears that you are here alone tonight.  Is that 

correct?  Bradford Hurley (BH) Yes.  (LW) Will you please state your full name and address?  (BH) Bradford 

Charles Hurley, W12755 735
th

 Avenue, River Falls, Wisconsin  54022.  (LW) OK, will you please raise your 

right hand and swear to state the truth and nothing but the truth under the penalty of perjury?  (BH) Yes, I do. 

(LW) Jim please state your full name and address.  (JK)  James Kleinhans, W990 110
th

 Avenue, Plum City, 

Wisconsin  54761.  (LW) Please raise your right hand and swear to state the truth and nothing but the truth 

under the penalty of perjury?  (JK) Yes (LW) Thank you.  Emily will you please state your full name and 

address?  Emily Lund (EL) Emily May Lund, I live at 407 12
th

 Avenue W, Menomonie, Wisconsin 54751.  

(LW) Please raise your right hand and swear to state the truth and nothing but the truth under the penalty of 

perjury?  (EL) I do. (LW) Both of these swearing are active for the entire meeting tonight so we won’t have to 

swear you both in again for the next hearing.   

 

(LW) Mr. Hurley, at this time we are going to give you the opportunity to explain what you are doing and why 

there should be consideration for the variance for the deck that you are working on.  This is an after-the-fact 

variance request for reconstruction of the deck.  Please make sure that you speak into the microphone.  (BH) 

My wife and I purchased the home from my parents who owned the home for approximately 30 years.  We 

started to remodel the home in June 2012.  We pulled all the necessary permits; the building inspector was at 

the property and I had Jim Kleinhans out to the site to talk about the septic tank as we were replacing the tank.  

Jim had explained to us that because of the proximity to the waterway we couldn’t use the existing seepage 

area.  We planned to put a pump station on the St. Croix side and putting a holding tank at the front of the 

house.  To connect the two, we were required to go under our existing deck.  We started to pull the deck apart, 

removed the stairs and began trenching.  We ran into some large pine trees and tree roots.  The contractor told 

me that he could cut through the trees but the trees would eventually end up dying.  I had communicated if we 

could move over to the side to try to avoid the large trees.  We were able to go along the outside edge and meet 

the connection.  We hadn’t added to the deck, we left it as it had existed 23 years ago.  In May, Emily had come 

out to our property and told us the rules of the deck.  I was given all the documents from the DNR which 
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included all the rules and regulations.  I met with Jim and Emily to understand what issues existed.  They 

showed me the documents from the prior variance which showed the deck did not have stairs which went 

straight out to the St. Croix.  I talked to my father about the prior approved variance.  He claims that the 

building inspector wouldn’t approve the stairs that he had built because of the pitch.  The inspector suggested 

connecting to the other existing piece which would make the deck larger.  My dad agreed and also installed the 

stairs down to the patio and existing concrete stairs as suggested by the building inspector. When the project 

was complete; the building inspector approved all the supports, framing and final deck.  I have a slope right 

next to the house which is where the erosion is taking place.  My concern is that if I don’t do something to 

control the erosion now, it will evidentially start eroding around my foundation and will then cause more 

erosion further down the hillside towards the river.  John Potter my neighbor who is present tonight; his 

property comes toward that slope.  The two of us thought about planting some grass to help with the erosion, 

but most of the erosion comes towards my property.   I was unaware that I was not allowed to do any of these 

improvements until Emily came out to my property.  At that time, I received the information packet from DNR.  

I spoke with Mike from DNR, he confirmed that they realize that there is an error in the code and they are 

trying to change it to allow repair of decks.  The original reason why I started to take off the boards of the deck 

was to start trenching through that area.  I also removed the chimney.  This deck has been on my property for 23 

years and has been helping with the erosion on the side of my house.  There is not another place that I could 

move this deck.  The doors and front stoop all go to the deck.  I am here to try to straighten out what went on 

when the building inspector came out and instructed what we should do.  I would like to get approval to put the 

top boards back on the deck so we can use it.   

 

(LW) Brad, you handed me a Land Use Permit dated 4/24/1990.  When I was on site and spoke with you; you 

made a comment that your father received a letter from the Department of Land Management regarding the 

expansion of the deck.  (BH) My father gave me that Land Use Permit when I talked to him about the deck.  He 

also has another Land Use Permit for the rip rap for the soil erosion.  (LW) I would like to read this letter as it 

needs to come into testimony and I will also pass around.  This Land Use Permit dated 4/24/1990 says in 

compliance with the requirements of the Pierce County Code for a deck of 16 x 34 feet.  I would now like to 

open this up for discussion.  Do any of the board members have any questions for Mr. Hurley? 

 

Ken Peterson (KP)When we talked on site the other day, you talked about getting your property resurveyed 

because you were unsure of the lot lines as you thought they may have been redrawn.  Can you give all of us an 

update on this issue?  (BH) My understanding is that there was a 2 foot movement of the lot lines going North 

and South.  My neighbors and I lost a portion of our property when they revised the survey on the Western side.  

My neighbor to the north lost 65 x 100 feet.  I lost 45 x 100 feet.  I don’t know what my neighbor John Potter 

lost.  The extra feet went to our neighbor to the West of us.  When I purchased the house, the mortgage 

company required me to get the deeds from all my neighbors to show that the lot lines were correct.  My father 

thought the lot lines ran parallel which he thought was 11 feet.  The reality is that the lot lines run at an angle.  

The closest corner of my deck is 16 or 17 feet from John Potter’s property line and angles back in.  When we 

measured it recently when some of the board members were out, we measured 7 feet not 4.5 feet from the 

markers that are in the ground.  The lot lines have changed somehow over the last 23 years.  (KP) Did that 

change the distance between your deck and the south lot line to any degree?  (BH) I don’t know which way it 

moved.  If the change went North, I lost 2 feet. Originally it was 9 feet now it is 7 feet.  The intent of asking for 

this variance was that I knew it was closer than 25 feet from the lot line.   

 

(LW) Does anyone from the board have any other questions or comments?  Ross Christopherson (RC) I have a 

question on this original application.  I see it was denied on February 13, 1990.  An appeal was later heard on 

April 20, 1990 and granted as per submitted plans.  Are there more plans that we have not seen?  According to 

the application, the deck was to be 16 x 24 feet and now it had been changed to 16 x 34 feet.  (JK) Those are all 
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the plans we have.  (RC) I was just wondering why the permit is different than the plan that is in the file.  (BH) I 

have asked my father about that as well as the two stairs.  The one stairway coming off from the door was 

always there.  My father explained to me that back then the change was just done through a conversation and 

nothing was written down.  I do not know if my father resubmitted a new plan.  I assumed he did not if a revised 

plan is not in the file. 

 

(LW) Any other board members wish to ask any questions?  We all know that we will have to vote on this 

request whether to approve or deny this variance.  We will have to fill out the facts, findings and conclusions 

tonight to justify our decision according to our zoning ordinance.  I would like to ask Mr. Hurley a question just 

for the record.  Is it your testimony that the deck structure was put in under that 1990 Land Use Permit?  (BH) 

Correct other than we did take the stairs down.  (LW) Was there any modification done to the deck for the 

removal of the fireplace?  (BH) When the fireplace was brought down the three cross beams that supported the 

fireplace where then connected to the house.  (LW) Am I correct that the furthest most portion of the deck that 

is away from the river has been there since 1990?  (BH) Correct.  (LW) You just removed the railings and the 

top planking primarily to access the pipe for the sanitary system?  (BH) Correct.  The driveway was cut out to 

run the electric to the tank.  The driveway has been in place since the house was built.  (LW) Is there anyone 

here tonight that wants to testify on behalf of Mr. Hurley?  We want to give everyone the opportunity to speak. 

Jim, I think that we are now ready to hear the staff report.  

 

(JK) Mr. Bradley Hurley is requesting a variance for an after-the-face expansion of a deck.  What I submitted 
with the application and Mr. Hurley’s information is the outcome of the last hearing in 1990 with a diagram 
showing what was permitted. I also included the engineer drawing which shows where the lot lines are located 
now.  This drawing shows an encroachment and changes that were outside of the original 16 x 24 deck.  The 
doorway used to be to the right of the fireplace.  It is now located on the left side if you are looking from the 
south which lines up with that new stairway on the left side of the deck on the south side of the property.   

 This residential structure was originally constructed in 1969.  On April 20, 1990 a variance was 

requested and approved for the construction of the deck on the south side of the dwelling encroaching on 
the sideyard, bluffline and ordinary high watermark (OHWM) setbacks.  The variance as requested and 
granted allowed for a 16 ft. by 24 ft. dimension deck with an 11 foot setback to the south property line.  
The deck authorized by the 1990 variance was in line with the southeast corner of the dwelling. 

 The expanded deck dimension is 35 ft. by 16 ft. and includes a modified stairway and a 6 ft. extension 
into the parking area. This expansion into the parking area brings the deck within 4.5 ft. of the 
sideyard/property line.  A variance would have to be granted in order to allow the unpermitted/expanded 
portion of deck to remain. 

 In reviewing the original 1990 site plan, it is apparent that the actual location of the angular lot line was 

not recognized when the original variance was considered which resulted in the authorized 16 x 24 deck 
being located several feet closer to the lot line than was indicated.  

 The survey map provided by Ogden Engineering shows the deck location as being within a slope 
preservation zone, and also within the bluffline and OHWM setbacks.  There is red painted lathe 
marking the south property boundary near the bluffline near the river. 

(JK) The staff report includes Title, authority and purpose of the chapter.  Includes the dimensional standards 
and performance standards we use to permit structures. I added some key definitions to the staff report.  Decks 

are considered accessory structures under the Riverway code.  The definitions of slope preservation zone and 
visually inconspicuous is also listed.  I would say that the deck is not visually inconspicuous from the river for 
the record.  Variance criteria and powers of the board, variance standards and case law are also outlined in the 
staff report.   
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(JK) Mr. Hurley’s rational for the variance weighs heavily on the decks ability to control soil erosion. Surface 
water controls and erosion control issues on this property will be addressed under a future conditional use 
permit (CUP) application for the retaining walls, etc. Note as the surface waters drain off his asphalt driveway 
and hit the deck and concrete platform adjacent to the home, water is pushed to the south onto the neighboring 
property that has no erosion control measures.  This issue will need to be addressed under a future CUP.  We 
are only addressing the deck variance request this evening.   
 

(JK) I would also like to note that the Mike Wenholz from the Department of Natural Resources provided a 
comment on this request.  I have provided a copy of these comments to all the members of the board.  I will 
summarize his comments he provided for the variance request for Mr. Hurley.  I am writing to provide 
comments regarding the Hurley property after-the-fact variance request that is to be heard before the Pierce 
County Board of Adjustment (BOA) Thursday, September 19, 2013.  Please have them delivered to and/or read 
before the Board of Adjustment meeting.   The department understands the following: 

 A variance was granted in 1990 to build a deck that could not be any closer than 11 feet to the lot line, 
nor be any larger than 24 x 16 feet (384 square feet).  Since the variance was granted the original deck 
was not considered a nonconforming accessory structure. 

 The applicant tore out the deck and reconstructed it and expanded it.  The new deck is 35 x 16 feet (560 

square feet), greater than the 500 square feet allowed under §239-11C (2) of the Pierce County St. Croix 
Riverway Zoning Ordinance. Part of the expanded area is stairway leading below the deck.  The other 
expanded area is 16 x 16 feet extending out into the parking area.  The primary portion of the 
reconstructed deck is within 7 feet of the lot line, and the southeast expanded portion is within 4.5 feet 
of the lot line.  By tearing down the existing deck without permit, the status of the reconstructed deck 
can be considered nonconforming.  (I don’t know if I agree with that last statement) 

 The deck is within the slope preservation zone and within the ordinary high water mark (OHWM) 
setback. 

 The southeast expanded portion of the deck is sitting on the driveway/parking area to deflect stormwater 

running down the applicant’s driveway from his foundation.  The deflected runoff flows onto the 
neighbor’s property. 

 In the application, the applicant states, “I am requesting to repair the deck.  The current DNR rules don’t 
allow for the repair of your deck, variance is required to repair it.” There are two problems with these 
statements.  One, in Chapter NR 118, WI Administrative Code and the Pierce County ordinance do 
allow for ordinary maintenance and repair of the deck.  Two, the applicant clearly did more than 
“repair” the deck.  The deck was completely reconstructed and expanded.  Decks are not included as a 
nonconforming accessory structure that can be reconstructed or expanded under §239-11C (2).  Even if 
they were, one of the provisions is that the structure cannot be within a slope preservation zone, which 
this one is. 

 A deck frame should not be used for controlling runoff or as an erosion control structure.  Proper runoff 
and erosion control plans should be submitted to and approved by the Pierce County Land Management 
Department. 

 The Department does not believe the applicants have demonstrated the request meets all criteria required 
for granting a variance.  Specifically, the department believes the applicants have not demonstrated an 
unnecessary hardship exists, nor sees any explanation in the application demonstrating a unique property 
limitation exists or that there is no harm to the public interest.  Further, nothing in the application 
explanations address the two expansions. 

For all these reasons, the department recommends the request be denied. 
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However, the department recommends the following:  
1. The southeast expanded portion of the deck be removed and not reconsidered. 
2. Proper runoff and erosion control plans should be submitted to and approved by the Pierce County 

Land Management Department.  It should be assured runoff from the applicant’s property is not 
disturbing the neighbor’s property. 

3. The applicants submit a new request to reconstruct the deck.  The new request can include the 
stairway, but the entire deck and stairway proposed should not be any larger than the 24 x 16 foot 

(384 square feet) area granted in 1990, and shall not be any closer than 11 feet to the lot line.  This 
will require some more of the current reconstructed deck to be removed.  The stairway should be tied 
into the unpermitted stairway/path if it is permitted in the future.  That would be under a Conditional 
Use Permit.  Alternatively the applicant can request something completely different.  Either way, the 
applicant must demonstrate meeting all three required variance criteria to be granted the 
construction/reconstruction of the deck and stairway. 

Thank you for the opportunity to provide comments regarding the Hurley property after-the-fact variance 
request.  Please contact me if you have any questions regarding this email. Signed by Mike Wenholz from 
the Department of Natural Resources. 
 
(JK) The staff recommends that the Board of Adjustment consider this variance request while insuring 
consistency with the purpose of the St. Croix Riverway Ordinance.  Any determination must be consistent 
with established variance standards regarding unnecessary hardship, protection of the public interest, and 
the presence of unique property limitations.  

 
(LW) Thank you, Jim.  I have a question regarding the interpretation from the DNR’s comments that we 
received tonight.  He says “By tearing down the existing deck without permit, the status of the reconstructed 
deck can be considered nonconforming. In interpretation of that, does it mean that it has to be considered 
nonconforming?  This is unclear to me.  (JK) We had a permitted deck approved under a variance.  That 
portion of the deck would be considered a conforming deck.  The expanded part of the deck outside of the 
16 x 24 feet would be considered nonconforming or illegal.  Mr. Hurley is requested a variance.  If his 
variance is approved for the full footprint of the deck; it would be considered a permitted conforming deck.  
When we are deliberating this request; we need to make sure our decision meets the criteria. 
 
(LW) It appears to me, that there has possibly been an error or someone may have side stepped the variance 
that was granted in 1990 by the looks of the building permit that the applicant has shown us.  I am 
wondering if that permit should be copied as part of the record. Does this have any validity in your eyes 

Jim?  (JK) We typically do not keep a copy of the card.  We only keep a copy of the application.  The 
printing was done by Mary Jo Hollister on that card.  I don’t know if they typically wrote the dimensions on 
the cards in 1990; it is possible that she did.  We could look at the thickness of the print to see if it the same 
as the other print.  (JK) While I have the floor, I would like to bring up one more option.  In §239-12H (1) 
of the St. Croix Riverway Zoning under Compliance and revocation it states that where the terms or 
conditions on any permit or variance are violated, the permit or variance may be revoked.  The Zoning 
Administrator may revoke a land use permit.  The Board of Adjustment may revoke a conditional use permit 
or a variance.  We need to consider this even though the deck may have existed for a while. We need to 
determine if it was built to compliance when it was permitted.   
 
(LW) Thank you.  Gentlemen of the board, do you have any questions for the applicant or Mr. Kleinhans? 
(KP) I have a question for Mr. Hurley.  Did you actually remove the deck or just take off the deck boards?  
Were the support boards removed as well?  (BH) No, we did not tear the deck down. We removed the top 
deck boards. We also removed the 3 cross pieces that met the old fireplace which are now connected to the 

house.  I object to the fact that it is stated that we tore the deck down.  We did not tear the old deck down.  
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We did remove the stairs because they were in the middle where we needed to trench.  That deck has been 
in that same spot since it was built; my neighbors can all confirm that.   
 
(LW) May I remind the board that any decision that they may make tonight; we have to justify how we meet 
unnecessary hardship.  We need to look at property limitations due to the physical limitations of the 
property rather than the circumstances of the applicant.  We also need to consider the protection of the 
public interest.  One of Mr. Hurley’s comments is that the deck was assisting in erosion control.  The 

ordinance addresses that a deck cannot be an erosion control structure.  Please deliberate and come up with 
a decision that we can substantiate at the end of the evening and support our decision as it relates to the 
county ordinances regarding this deck. 
 
Ross Christopherson (RC) Is the issue about erosion/runoff from Mr. Hurley’s property that is running south 
towards the neighbor’s property relevant to this discussion? (LW) I think it is an issue but doesn’t tie into 
the variance we need for this deck. (JK) That will be a different issue when we discuss the erosion control.  
(LW) The code does state that the deck cannot be used for erosion control. (JK) Yes, typically a deck is not 
designed for an erosion control measure.  (LW) Does a deck meet the USDA erosion control standard? (JK) 
No it does not.  (BH) I would like to clarify; the deck was not built for erosion control but it does help.  The 
erosion does go through my property and hits my rip rap. I am not dispersing water onto John’s property as 
his property slopes toward mine then it slopes down toward the river.  Arby Linder (AL) If Mr. Hurley was 
to take the 6 foot expansion off his deck and he was left with the 16 x 24 foot deck; would he still have to 
request a variance to keep that deck because he would be 7 feet from the lot line on one corner?  (JK) Yes 

he would have to request a variance because in 1990 he was approved for a variance of 11 feet.  He would 
need to ask for consideration for that additional 4 feet on that corner.  (LW) Initially, Mr. Hurley was 
granted a variance in 1990 for 11 feet.  Was that changed because of the new survey that reduced that 
setback from 11 feet? (JK) Yes the variance was approved for 11 feet.  The survey shows that the deck 
encroaches on the adjoining property setback. (LW) The survey was completed after 1990 which was 
subsequent to this improvement. (JK) This survey was requested by Mr. Hurley.  The certified survey map 
that I showed you was completed for the 1990 variance request.  (LW) Do you believe there was an error of 
measurement in 1990?  I was under the assumption that there was a new survey.  (JK) The survey completed 
by Ogden Engineering/Surveying was completed within the last year.  The original survey map which is 
Volume 1 is a very early survey map which was done when these parcels/lots were created which predated 
the Riverway Ordinance.  (LW) There has not been a subsequent survey; the 1990 survey was just 
interpreted incorrectly when the deck was installed in 1990. (JK) Yes, that is my guess. (BH) Based on this 
new survey, my house is now within 23 -25 feet from that lot line.  There have been two survey changes on 

our property.  I believe that everyone thought that the 11 foot setback was correct at that time.  The new 
survey shows the St. Croix side is at 16 feet, the middle of the deck at 11 feet and the east corner at 7 feet.  
In 1990 it was believed that the entire deck was at 11 feet.  My house now sits at an angle according to the 
new survey.  We measured the far corner of the deck at 7 feet from the property line.  Jim shows that it is 
4.5 feet but it is actually 7 feet.   
 
(JK) I would like to read what is stated in the Riverway Ordinance in §239-9E under structure setbacks.  On 
structure existing prior to the effective date of this chapter, all setbacks shall be measured on a horizontal 
plane from the foundation of the structure at the point, of the structure that is nearest to the ordinary high 
water mark (OHWM), bluffline, or property line.  We need to look at the outside foundation dimension of 
where you are building. (LW) I would like to confirm if the side yard setback is supposed to be at 25 feet.  
(JK) Yes.  (LW) Anything less than 25 feet may or may not be granted relief through a variance.  (JK) Yes. 
(LW) Gentlemen, we need to come up with a fair and equitable decision that can be substantiated in our 
Finding, Facts & Conclusions and does not violate our zoning code. 
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(AL) It is hard to give a variance when it is only setback 4.5 feet.  If the 6 foot expansion was taken off it 
would be closer to the legal dimensions of what it should be.  (LW) Any comments or discussion by any 
other board members?  (KP)  We have the original variance that approved a 16 x 24 foot deck and the 
approved Land Use Permit for the 16 x 34 foot deck.  I assume that when the 16 x 34 foot deck was 
constructed, the builder thought he was in compliance with the code even though the variance states 16 x 24 
foot deck.  I am guessing that the builder only saw the Land Use Permit card which shows 16 x 34 foot 
deck.  If there is documentation that shows the 16 x 34 foot deck was actually approved; I lean towards the 

larger deck footprint of 16 x 24 feet.  (LW) Any other comments or discussion?  (RC) I agree with Ken. If 
that LUP card was posted, the builder and the owner were probably under the impression that the 16 x 34 
foot deck was correct.  I would like to see that 11 foot setback kept from the property lines. The owner 
could angle off the end of the east deck from the property line. That would be a compromise I would vote 
for if the owner could maintain the 11 foot setback from the property line that was agreed upon in 1990.  
(LW) That would be considered mitigation.  (BB) I need clarification; in 1990 the original approved LUP 
was for an approved deck of 16 x 34? (JK) Yes. That is how it was signed by Mr. Hurley on the application.  
(BB) I see documentation that shows the variance allowed for a deck of only 16 x 24 foot deck. I don’t see 
how we can approve of the larger deck. (AL) If Mr. Hurley would take off that 6 foot expansion that would 
bring the deck size back to the original 16 x 24 foot deck that was approved in 1990. Another option would 
be to keep the deck size of 16 x 34 but angle it off so he would meet the 11 foot setback. 
 
Emily Lund (EL) I would like to make one advisement to the board. When I visited the site in May, I can 
confirm with Mr. Hurley that the deck was not entirely removed.  The existing beams and flooring was 

removed. The deck was expanded outward laterally as Jim’s application had described. The long form 
permit application is what is kept in the file in our office.  The placard is what we give to the public to make 
notice to inform the public that the owner did receive a permit from our office. 
 
(LW) We need to make a motion with our decision.  I do not vote unless there is a tie.  We need to keep in 
mind that if we put conditions on an after-the-fact variance; we need to clearly spell out what we intend with 
a timeline of completion to bring into compliance for this after-the-fact variance.  We will have to complete 
the Findings, Facts & Conclusions paperwork tonight following this meeting.  Brad, do you have any final 
comments for the board? (BH) We believed that we were given appropriate permission to building the 
existing deck. Everyone was under the belief that the deck was within the 11 foot setback. I would like to 
thank everyone for your consideration.   
 
(LW) Unless there is any further discussion; I would entertain a motion. (KP) I move that the 16 x 34 foot 

deck that was approved by the LUP and constructed under (not by the variance) be allowed but would need 
to be tapered off so it was within the 11 foot setback along that corner.  (LW) We originally had a 16 x24 
foot deck which would be a total of 30 feet with the stairway. Are you considering the stairway expansion?  
(KP) Yes, including the stairway.  (LW) Motion has been made is there a 2

nd
? (RC) I will 2

nd
 that motion for 

the purpose of discussion. (LW) Ok, I am looking for interpretation; you made the motion Ken to approve 
the length of 34 feet which includes the area of the expansion of the stairway. Your condition to the motion 
would be to taper off the east end of the deck with a diagonal line to bring it in compliance with the 11 foot 
setback that was granted in 1990.  (KP) Yes.  (LW) Does your motion have a timeline? (KP) I would like to 
see the work be completed by the end of 2013. (LW) Ross, do you wish to amend your 2

nd
 to this motion?  

(RC) Yes, I would like to amend my motion to have all work completed by the end of 2013. (LW) Do we 
have any further discussion?  Does this give the applicant adequate time to get the necessary permits? (JK) 
We can get Mr. Hurley’s decision out by next week and he will be able to obtain a land use permit next 
week.  
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(RC) I’m still questioning this issue on the deck with the water coming around the deck.  I feel that is an 
issue that we need to talk about.  The water is coming off the property, all the way down the driveway and 
the east side of the house with crosses directly off the property.  I feel that this is an issue for us to look at.  
With the 11 foot setback, I think the landowner should have to keep the water on his property rather than it 
running over to neighbor’s unprotected virgin slope.  Eventually that water will create a water erosion issue.  
I realize that the current owner is fine with the water running over his property.  If the next owner of that 
property objects to it; what would be our course of action? We would have approved all of this water to go 

onto the neighbor’s property through this variance.  (JK) That would be structural erosion control measures 
& stairways issue that will be addressed at another hearing. (LW) Under Structural erosion control in §239-
10D it states that the Zoning Administrator determines that structural erosion control measures are necessary 
to address significant ongoing erosion that nonstructural erosion control measures cannot control.  If it is 
determined necessary, there are a number of requirements that we have to meet.  I do believe that erosion 
control is a valid argument; it was not part of this variance request with this deck.  I believe that this should 
be considered in an additional public hearing. (JK) Yes, Mr. Hurley will be coming back for both the 
stairway and the erosion control measures. (AL) I would like to suggest to Mr. Hurley, that he should hire 
an engineer to determine the best method to take care of the water erosion problem when that corner of the 
deck is removed.   
 
(BB) I could go along with what is proposed, however, we still need to comply with our code which only 
allows 500 square feet for the deck. (AL) Do we have an approximate measurement of what Mr. Hurley will 
lose in square feet when he cuts that angle off his deck? (LW) Correct me if I am wrong, but I believe that 

Ken’s motion included 34 feet which 4 feet is stairs.  (JK) 30 x 16 feet would be 480 square feet.  We are 
pretty close to 500 square feet.  (LW) Motion has been made and seconded.  Is there any other discussion?  
If not, all those in favor signify by saying “aye”.  May I see a show of hands please?  All those not in favor 
signify by saying “aye”.  Three to one, motion carries.  Jim will be issuing the appropriate permits for Mr. 
Hurley after he receives the Findings, Facts & Conclusions from the board?  (JK) Yes, I will notify Mr. 
Hurley when we are ready to issue the permit.  (LW) Thank you, Mr. Hurley. 
 
(LW) We may now move onto the three issues we have with Mr. Mickelson.  We have an Administrative 
Appeal of the Zoning Administrators denial of a permit for reasonable accommodations for a disabled 
person, a Variance for an after-the-fact deck and landings in the slope preservation zone, and a Conditional 
Use Permit for a stairway and structural erosion control measures in a slope preservation zone.  These 
requests are so intertwined that they can get confusing.  I think that we need to address all of the issues 
pertaining to these requests.  Unless someone is not in favor of this, I would suggest that we deal with the 

Conditional Use Permit first.   
 

(LW) Item #7: Discuss take action to consider an issuance of a Conditional Use Permit for a stairway 

& structural erosion control measures in the slope preservation zone for the property owned by John 

Mickelson located on Gov. Lot 4 of Section 26, T27N R20W, Town of Clifton (N6903 Cty Rd F) 
Prescott, WI  54021 in Pierce County, Wisconsin.  (LW) How many individuals were able to visit the 
site?  It looks like we have 4 out of the 5 members that were able to get out to the site.  Jim, do you object if 
we address the Conditional Use Permits by themselves?  As we need to vote on the stairway and the erosion 
control measures separately. (JK) Yes that is fine.  (LW) Was notification published in the appropriate 
newspapers for the issuance of an after-the-fact Conditional Use Permit?  (JK) Yes. (LW) Please read what 
was published in the newspaper.   
 
(JK) Public notice is hereby given to all persons in Pierce County, Wisconsin, that a public hearing will be 
held before the Board of Adjustment on the 19th day of September, 2013 at 7:00 p.m. in the County Board 

Room, Pierce County Courthouse, Ellsworth, Wisconsin, to consider issuance of a Conditional Use Permit 
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under Chapter §239-8C(4) of the Pierce County Code, for a stairway, and under Chapter §239-8C(8) of the 
Pierce County Code, for structural erosion control measures in a slope preservation zone on property zoned 
Rural Residential-12 located in the St. Croix Riverway District by John Mickelson, owner on Gov. Lot 4, of 
Section 26, T27N R20W, Town of Clifton in Pierce County WI.  All persons interested are invited to said 
hearing and be heard.  (LW) Thank you, Jim.  Before we get started we will need to swear in Mr. 
Mickelson.  Please speak into the microphone and state your name and home address. John Mickelson (JM) 
John Mickelson, 1183 – 140

th
 Street, New Richmond, WI.  (LW) Please raise your right hand.  Do you 

promise to tell the whole truth and nothing but the truth under penalty of perjury?  (JM) Yes, I do.  (LW) 
Thank you very much.  Mr. Mickelson, is this your representative that has come along with you this 
evening?  (JM) Yes it is.  (LW) Sir would you please state your name and address for the record please?  Stu 
Krueger (SK) My name is Stu Krueger; my business address is 138 N. Main Street, River Falls, WI. I am an 
attorney practicing in River Falls. (LW) Ok, thank you.  Please raise your right hand.  Do you promise to tell 
the whole truth and nothing but the truth under penalty of perjury?  (SK) I do.  (LW) Thank you very much.   
 
(LW) We are dealing with multiple issues here tonight. I would like to stay with the Conditional Use Permit 
request for structural erosion control measures first as I understand this request does not have anything to do 
with issues of disabilities.  (SK) I would like to note that the request for the Conditional Use Permit for 
structural erosion control measures is also a request for an after-the-fact approval of stairways.  Are you 
asking to separate these two issues also? (LW) I thought that for less confusion we should address the 
erosion control measures separately from the stairway.  Jim, we need clarification that the board will have 
two separate votes on this CUP request; one for the after-the-fact erosion control measures and one for the 

after-the-fact stairways. (JK) Yes, that is correct.  (LW) That is why I am dividing up these two requests for 
less confusion.   
 
(SK) That is fine.  I would like to start by putting up this large map of the property to refer to as I 
summarize the erosion control measures at Mr. Mickelson’s property as shown and stated in your packet we 
all received from the Land Management Office.  I understand that Mr. Kleinhans objected to the 
stones/rocks that were placed on top of the septic tank as per specifications there is to be no pressure or 
weight on the tank. Mr. Mickelson has adjusted these rocks as they are no longer resting directly above the 
soil over the tank.  The photograph that I am holding in my hand is NOT part of the original packet because 
this is an improvement to address that weight issue on the tank that has been completed since the earlier 
photographs. Those rocks could certainly be taken out of that area if the board feels that is a structure that is 
offending the ordinance.  Mr. Mickelson believes that those rocks do help with erosion control.  He believes 
that it is an improvement in the spirit of the St. Croix Riverway Ordinance to leave them in place to reduce 

the likelihood of erosion.  Mr. Mickelson is asking for a Conditional Use Permit to allow his erosion control 
measures which are currently helping the erosion issue on his property.  The logs that are to the North of the 
septic are were placed in the driveway area approximately in 2008. The driveway area has been in existence 
long before Mr. Mickelson owned the property.  The logs did not change the contour of the property in any 
way.  The logs are just lying there loose on the surface serving as a catch point so someone does not 
inadvertently back down over the slope of the property.  Those logs could easily be lifted out of that area but 
I can’t see that they are doing any harm.  I don’t believe that the stones or logs affect the public interest.  
Mr. Mickelson’s request is that he would be granted approval for this Conditional Use Permit for these 
erosion control devices that he has in place. 
 
(LW) Any of the board members have any questions for Mr. Krueger at this time?  (AL) I have a question 
about the logs that were placed in that area.  Where they just branches that had fallen off?  (JM) Yes, they 
were branches that had just fallen off the trees in the area. The biggest branch is approximately 4.5 inches 
diameter, most of them are smaller.  The tree that is lying on top is to help catch someone from backing up 

too far over the slope and into the river. That is a pine tree that was dead and laying in the area when we dug 



11 

 

in the septic system and we moved over to that area.  (LW) I have a question regarding the septic tanks; are 
they located at approximately where the original grade was at?  (JM) No.  (LW) So they have been raised or 
lowered from the original grade.  (JM) They were put in on a slope.  There was an area that was gouged out 
to create a flat spot for the septic tank and a portion of the parking/driveway area was removed which is 
where the stones are stacked up against.  (LW) Your testimony is that the ground was actually dug down for 
the installation of the septic tanks. (JM) Correct. The ground was excavated out to put the sanitary tanks in.   
 

(LW) Does the board have any other questions for Mr. Krueger or Mr. Mickelson? (KP) Do you believe that 
without these logs and stone wall that the erosion would have eventually cut into your driveway? (JM) Yes.  
(KP) So this is an erosion control measure or leveling your driveway for support for your driveway.  (JM) 
Yes, this was done to prevent any further erosion.  That stone wall has been in there for a number of years 
and it is solid.  It has been working great to prevent further erosion. 
 
(LW) Any other questions from the board?  I need to remind you that depending on the outcome of our 
decisions in this hearing; we need to fill out the Findings, Facts & Conclusions.  We need to refer back to 
§239.10 in the St. Croix Riverway Zoning performance standards under C – Slope Preservation Zone.  It 
states the following:  1) No structures, except piers, wharves, structural erosion control measures, stairways 
and lifts, may be placed in slope preservation zones.  2) Slopes greater than 12% may not be altered to 
become less than 12%. 3) No filling or grading is allowed in slope preservation zones that directly face 
and/or drain directly to the river.  Under section D – Structural erosion control 1(b) states that the Zoning 
Administrator determines that structural erosion control measures are necessary to address significant 

ongoing erosion that nonstructural erosion control measures cannot control. 1(d) of that same section states 
that the structural erosion control measure is designed in accordance with USDA Wisconsin Field Office 
Technical Guide (WI FOTG) Section IV or any subsequent revisions to USDA Standards.  Section 2 of that 
same ordinance states: constructing, updating, maintaining or reconstructing structural erosion control 
measures in slope preservation zones is allowed by a conditional use permit if all of the following standards 
are met: (a) The Zoning Administrator determines that structural erosion control measures are necessary to 
address significant ongoing erosion that nonstructural erosion control measures cannot control. (b) The 
structural erosion control measure is constructed of natural materials and is made as visually inconspicuous 
as is reasonable.  (c) The person seeking to construct the structural erosion control measure submits and has 
approved by the Zoning Administrator all of the following items: 1) A detailed construction plan with 
timelines and contact information. 2) A vegetation management plan per Subsection G. 3) An erosion 
control plan that shows how the structural erosion control measure will be constructed, what land-disturbing 
activities will take place, what, if any, vegetation will be removed, and how new, native vegetation will be 

reestablished. 
 
(LW) There is also another erosion area in this slope preservation zone which is behind the building.  I think 
that we also need to address this area.  I believe that this area could be improved with a catch basin or 
something similar.  Does anyone else have any comments?  Jim, do your recall what the site looked like 
prior to the grading, filling and the structures which have been added?  (JK) Yes (LW) At any time, where 
you aware of any significant ongoing erosion on this property? (JK) No, there was bedrock exposed along 
the driveway.  I don’t believe that rock would have moved unless someone was to alter it.  (LW) At any 
time Jim, did Mr. Mickelson contact you or any of your staff that you are aware of regarding erosion 
problems on his property?  (JK) No. (LW) Jim, if you would have noticed that erosion control measures 
were needed; would you have addressed this with Mr. Mickelson? (JK) Yes I would. (LW) Would the 
measures that have taken place such as the grading, filling and the structures that have been added to the site 
conform to the USDA standards?  (JK) No, all wood used shall be grade #2 which has been pressure treated 
with an oil base or water born preservative all of which should be sound and free of decay. No pieces of 

exceptionally light weight should be accepted.  The construction that was completed at the site does not 
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comply with code standards.  (LW) Do you have any data on file that would allow us to determine what the 
sloped looked like before the grading and fill was performed?  (JK) I have a contour map from 1995 that 
shows 2 foot contour intervals which shows the area where the fill was placed above the retaining walls. 
This map shows a difference of 4 feet from where the retaining wall is to the top of the driveway. 
Approximately 27 feet of that area is now flat which shows that it has been manipulated and fill has been 
brought in. 
 

(LW) Jim, is it correct that the Land Management Office controls permits for sanitary systems?  (JK) Yes.  
(LW) What would their view be of the fill that has been placed over the sanitary system?  (JK) The pump 
chamber lid is not secured.  I lifted off the lid and counted two risers which were above the tank.  From the 
ground level, I measured 4 feet from top of the wall down to the ground level.  The tank is buried 6 feet.  
The tank manufacturer has a maximum burying depth of 48 inches.  The way the sanitary tank was finished 
does not comply with the manufacturers specifications and we cannot sign off on a system that is 
inconsistent with the state plumbing code.  We originally signed off on the installation in 2006; the site has 
since been manipulated that is inconsistent with the state plumbing code and the manufacturer’s 
specifications.  (LW) Thank you, does the board have any further questions?  (KP) How much of the tank is 
buried beyond the 48 inches maximum depth?  (JK) According to the photograph, it is within a foot of the 
riser; the tank comes out at the base of the riser and then flares out.  The tank is buried on both sides and 
also has a retaining wall above it. I would say that close to 50% of the pump chamber is buried beyond the 
48 inches.  (JM) None of those rocks are sitting on top of the tank on the North side. On the East side 
however, it is, but I placed that board in there for support.  (JK) If you look at a rock retaining wall 

supported by a board, in my opinion that doesn’t make much sense.  (JM) For the last 6 years, the rocks 
were piled up in that area which are intertwined and carry their own weight.  There isn’t any weight coming 
down on the tank in my opinion; I haven’t had any trouble with my septic system.  I can take those rocks out 
of there if it is an issue.  I didn’t place the rocks there because there was an erosion problem.  We had all 
these rocks left over when we dug out the house and I thought it made sense to stack them in that open area. 
(LW) Jim with your sanitary permit review, can you look back and determine how many feet of fill was put 
in by the tanks or is that the original grade?  (JK) When doing a sanitary inspection, we set up a temporary 
benchmark; which was top of the electrical box.  The top of the electrical box was at an elevation of 100.  
The bottom of the pump chamber was 86. The inlet to the pump chamber was at an elevation of 90.  I didn’t 
tie the top of the electrical box into the system as it is built right now.   
 
(LW) Is there a way to determine if any of that was extra fill brought in?  (JK) I showed the photos we have 
now to the plumber that installed the system.  The plumber claims that the site isn’t the same as he left it.  

The site has been manipulated since the plumber left the site.  (LW) It is your opinion, based on what you 
have understood from the plumber that fill has been brought in the area.  (JK) Absolutely.  (SK) It is 
obviously different when the plumber left as Mr. Mickelson has stated that he placed the rocks there.  It 
does not mean that fill has been added to the East of those rocks.  I understand your concern if Mr. 
Mickelson was adding fill and changing the grade of that area. I do not want the board to make their 
decision based on a “here say” statement from the plumber that is not here tonight.  I would suggest that you 
ask Mr. Mickelson to address this issue so everyone has a clear answer of what the difference is from when 
the plumber left the site to today.  (LW) Mr. Mickelson, do you wish to comment?  (JM) Yes, we added the 
rocks after the plumber left.  When the plumber left, it was an open cut out area which is different than it 
looks now.  The part of the driveway on the East side is right up to the edge of the tank location. It is also 
true that the rocks are piled up on the East side of the tank.   I did not add any fill in that area after the 
plumber left.  I was concerned that the water may run down to that open cut area which was a low point in 
the driveway.  I put those rocks there to be proactive against future erosion.  (LW) In my opinion, applying 
for a Conditional Use Permit in advance would have been more proactive.  Site inspections would have been 

done and determined what was there for fill if any.   
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(LW) We are dealing with an after-the-fact request.  Jim, is there any creditable way to determine what the 
soil was before?  (JK) Sometimes you can auger through the dirt to determine what type of material was 
used to fill that area. We would want to make sure that the fill was compacted so it is stable since this is 
being used for a driveway.  In my opinion, the driveway has been expanded as it is now a 10 foot wide 
driveway.  The driveway is much wider now than it was when Mr. Mickelson bought this property in the 
1990’s. 
 

(LW) Mr. Mickelson is claiming that no fill was put in around the septic tank, even though one side has an 
over burden amount on it. When we look at the area where the trees were laid at right angles up against the 
cedar trees; you can obviously see what the grade was on the cedar tree which shows fill had been added in 
this area.  (JK) Correct, that area shows about a 4 foot fill at the base of the trees if you look at ground level. 
The wall which is at 3.5 feet extends from where the corner of that septic tank is located at about 9.5 feet to 
the west.  The stacked logs would fall down if material wasn’t added to the area and I don’t believe it was 
caused by erosion.  In my opinion, fill was added to the area and this is a slope preservation zone. The 
contours look different than they did in the mid 1990’s.  There are a lot more contours at the base of that 
retaining wall than there were on previous contour maps. That added fill would have to be justified in a 
slope preservation zone.  (BB) I don’t see any other course of action here with the number of code 
violations. I think these violations need to be remedied. I also don’t see granting a Conditional Use Permit 
on what currently exists. 
 
(JM)  The person from who I purchased this property did considerable work in the area before I bought the 

place. If the grade was raised, that was done before I owned the property.  (LW) Did you put the logs in the 
current location? (JM) Yes, I can take those logs out and the ground will still stay there.  We were just 
looking for a spot to put the trees and limbs that had fallen.  (RC)  John, when did you buy this property?  
(JM) I believe it was 1996.  (JK) It was 1995.  (JM) OK. (RC) Looking at photo #19 & 20, I feel that those 
logs were installed for the purpose of adding or expanding the driveway flat area which is filling in the slope 
preservation zone which is illegal or requires a permit.  That is definitely a problem.  I believe that the 
erosion did not evenly place the dirt along those logs. It was placed there for the purpose of widening out 
the existing driveway and making it easier to turn around.   
 
(LW)  I see three potential areas of concern.  One is the filling and grading where the logs were placed. 
Two; the overburden of fill located over the sanitary system. Three; the issue of the water running off from 
behind the building that is presently being diverted by some 2x12’s which certainly does not meet our code 
standards.  Gentlemen, you need to discuss and come up with a motion, I do not vote.  If you deny this 

request, you must state how it is remedied in your motion and put a timeline to correct it.  If it is approved, 
you will need to justify your decision in the Facts, Findings & Conclusions that will need to be completed 
tonight after the hearing.  (JK)  I would like to summarize the portion of the letter we received from the 
Department of Natural Resources regarding the erosion control.  If it is determined that erosion control 
measures are necessary, it is reasonable to allow appropriate measures to be constructed and implemented.  
To date the applicant appears to have made little effort to meet many of these standards and conditions.  The 
DNR makes a point that if erosion control measures are needed; they need to be designed and engineered so 
they meet our standards instead of limbs set up against trees.  
 
(LW) If you gentlemen determine if anything needs to be done or if it is out of compliance and you cannot 
issue an after-the-fact Conditional Use Permit you not only need a timeline but you also need to state what 
measures need to take place.  If there is no further discussion, I would entertain a motion.  I will not vote 
unless there is a tie.  
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(SK) There hasn’t been a hint of a complaint of filling and grading.  The point that was brought to Mr. 
Mickelson’s attention by Mr. Kleinhans was the stones that were piled up and the logs that were next to the 
hill.  He hasn’t been cited or wasn’t asked to correct and hasn’t come prepared tonight to refute.  Mr. 
Mickelson has told the board that there was not any fill added to the site since he has owned the property.  If 
he would have known that the filling and grading was the focus of tonight’s meeting he would have been 
better prepared.  There was also no mention of the 2x12’s on the east side of the house.  If you were to 
address those and impose required corrective measures on things that were not noticed to him in advance, I 

think it would be well out of line in terms of what we should be addressing.  Clearly, the request for an 
after-the-fact Conditional Use Permit for placing of the stones and placing the logs, that’s all within your 
purview to either grant or denied to remove those items. But if you are talking about other corrective 
measures for fill that wasn’t addressed and meant to be dealt with at this hearing; I think that you would be 
going well beyond of what would be appropriate.  (LW) We can address this as part of the future deck 
expansion.  If necessary we could possibly table some of the discussion for the applicant to address that.  
Therefore, you gentlemen may not want to consider the erosion control behind the building at this time.  We 
could tie that erosion issue later with the future stairways and/or decks.  I think that is a very good 
recommendation.  (KP) Obviously the stone wall is not in compliance with the plumbing code because of 
too much material on top of the tank.  To bring the sanitary into compliance; I feel that the stones will need 
to be removed.  I feel that we need an erosion control plan for the entire property that would deal with the 
expanded driveway, the logs and the water runoff.  I feel that we should deal with that at a later time.  
 
(LW) Part of the code in §239-10 D(1)(b) states that the Zoning Administrator determines that structural 

erosion control measures are necessary to address significant ongoing erosion that nonstructural erosion 
control measures cannot control.  Jim has given us testimony that he was not aware of any erosion.  If he 
had been aware of any erosion, he would have addressed it to Mr. Mickelson. (KP) If there is erosion 
coming out around the house and being stopped by the wooden wing dams that would have to be addressed 
separately correct?  (LW) We will address that issue at a later date.  I was not aware of this area in question 
until I visited the site.  The wing dams may be doing the job, but I believe that there is a better method of 
controlling the water flow from the back side of the building.  We can tie this area in with the deck or 
stairways. 
 
(BB) I feel that all of these out of compliance issues with the logs, rocks and plumbing code; there is no 
choice but to bring things into compliance.  (LW) We also may need to consider natural erosion control 
barriers because we do not want to open this area up for more erosion.  (AL) I make a motion to reject the 
Conditional Use Permit and also give a timeline to remove the rocks and logs by June 1, 2014. I believe an 

erosion plan should also be implemented if erosion exists.  (LW) I would like to clarify your motion.  You 
are limiting you motion to the structural removal but not addressing the fill that may have been brought in?  
(AL) I believe when they tear out the logs and rocks in those areas, the soil will cave in if fill had been 
brought in. Jim would have to go back and address the erosion problem and request an erosion plan.  (LW) 
Do you believe that it would be appropriate to include any natural erosion control measures in your motion?  
We have been denied the visual review of the property prior to the grading, filling and noncompliant 
structures being added to it as this is an after-the-fact request.  (BB) Jim, do you believe that the original 
grade can be determined?  (JK) I believe that we could get pretty close with the 2 foot contours.  (BB)  I feel 
that we should include that the property has to be brought back to the original grade in this motion.  (SK) I 
would like to make a comment.  The only thing you know is what the grade was in 1990, assuming that the 
1990 survey map is accurate.  We have no clue as to what the grade was in 1995 or 1996.  You cannot make 
the assumption based on a 1990 survey map that Mr. Mickelson is responsible for what happened on this 
property between 1990 and 1995.  Mr. Mickelson did not purchase this property until 1995.  (JK) I would 
like to clarify that the 2 foot contour map that I have has Mr. Mickelson’s name on it.  It was created for his 

property for Mr. Mickelson.  (LW) You have a 1995 contour map of this property that includes the 
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driveway?  (JK) Yes. (SK) What is the date of which the mapping was done?  (JK)  The contour map was 
generated in 2004 for a Land Use Permit for Mr. Mickelson’s 2005 expansion and reconstruction of a cabin.   
 
(LW) Arby could you repeat your motion please.  (AL)  I made a motion to deny the Conditional Use 
Permit, remove the rocks and logs by June 1, 2014. If an erosion problem arises, Mr. Mickelson will have to 
come back and request a Conditional Use Permit.  (LW) Is it correct that your motion does not include any 
grading or filling?  (AL) I did not include grading or filling as I don’t see enough proof one way or the 

other.  I feel that when the logs and rocks are removed we will find out then if any filling or grading was 
done.  (LW) Are you including any erosion control measures other than removing the rocks and logs?  (JK) 
This area will have to be excavated out before you will be able to remove the logs because there is 
approximately 4 feet of material pushing on those logs.  Maybe we should recommend a plan to remedy or 
recover this area.  (JM) I can pop those logs right out of there without excavation.   
 
(LW) OK, we have a motion on the floor.  Does anyone wish to 2

nd
 the motion? (KP) Can you please repeat 

your motion Arby?  (AL) I made the motion to reject or deny the Conditional Use Permit. He will have to 
take out the rocks and logs by June 1, 2014.  (LW) Do we end up with a Conditional Use Permit that 
requires the removal of the structures or do we just deny it?  (JK) That would be considered a condition to 
this Conditional Use Permit.  We are denying what Mr. Mickelson built.  It would be mitigation to remove 
the structural erosion control measures that he built because they do not comply with the code.  (LW) OK, a 
motion has been made to deny the Conditional Use Permit; is there a 2

nd
 to this motion? (KP) I second this 

motion.   

 
(LW) Is there any other discussion?  (BB) I still have a problem with some of this motion.  I feel that Mr. 
Mickelson should be required to restore his property back to the original grade because this is in the slope 
preservation zone.  This is a violation because it has been manipulated.  (JK)  When the contractor removes 
the erosion control structures, they could notify our staff and we could be on site to determine grade.  Emily 
and I both have soils degrees; we can determine what would be original soil and what is manipulated fill.  It 
appears that there are a lot of big rocks behind those trees.  (LW) A motion has been made and seconded.  
(BB) I believe that we need to include a provision to bring this property back to the original grade because 
he is still in violation.  It is evident that there has been manipulation done to the original grade and I believe 
that needs to be addressed or added to the motion.  (RC) I feel that something should be addressed to give 
Jim the ability to look at when those logs and rocks are removed.  Jim could determine if the soil had been 
manipulated with added fill or material.  If manipulated, Mr. Mickelson should be required to restore to the 
original grade as to what the contour survey map shows and give him a timeline of June 2014.  

 
(LW) Currently the motion is to deny the Conditional Use Permit and require that the structures be removed.  
All those in favor of the motion signify by saying “aye” and also a hand vote.  In favor of motion is Ken 
Peterson & Arby Linder.  All those against motion are: Ross Christopherson, Barry Barringer and Lee 
Wright.  Motion not accepted.  
 
(RC) I would like to make a motion.  The nonconforming retaining wall of rocks and timbers be removed.  
Staff would review the type of soil behind structures.  If staff feels that it has been manipulated or fill added, 
Mr. Mickelson would be required to remove the fill and restore back to the original grade as close as 
possible to the records shown on the contour survey map. The timeline to accomplish this would be until 
June 2014. (BB) This is a denial of the Conditional Use Permit?  (RC) Yes. (BB) I will second this motion.  
(LW) Is there any discussion or thought to establish natural erosion control or just leave as raw soil?  (RC) I 
will amend my motion to add with proper erosion control practices and not to include structural erosion 
control measures. (BB) I second the amendment to this motion.  (LW) All those in favor of the motion raise 

your right hand.  OK, it is unanimous with all the voting members.   
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(LW) Next we are going to Discuss take action to consider a request for a Variance for an after-the-fact 

approval of a deck & landings in the slope preservation zone for the property owned by John 

Mickelson located on Gov. Lot 4 of Section 26, T27N R20W, Town of Clifton (N6903 Cty Rd F) 

Prescott, WI  54021 in Pierce County, Wisconsin.  Jim has notice for this variance request been published 

in the local newspapers?  (JK) Yes it has. (LW) Would you please read the notice as was published in the 

newspaper?  (JK) Public notice is hereby given to all persons in Pierce County, Wisconsin, that a public 

hearing will be held before the Board of Adjustment on the 19th day of September, 2013 at 7:00 p.m. in the 

County Board Room, Pierce County Courthouse, Ellsworth, Wisconsin, to consider a request for a Variance 

pursuant to Chapter §239-9E of the Pierce County Code, for after-the-fact approval of a deck located 26 feet 

and a porch located 35 feet from the ordinary high water mark and in a slope preservation zone, on property 

zoned Rural Residential-12 in the St. Croix Riverway District by John Mickelson, owner on Gov. Lot 4, of 

Section 26, T27N R20W, Town of Clifton in Pierce County WI.   All persons interested are invited to said 

hearing and be heard.  (LW)  Thank you, Jim.   

 

(SK) I would like to make a suggestion, the appeal for a Land Use Permit is intertwined with the Variance 

as well, and maybe we should discuss the appeal with the variance also.  (LW) Thank you for the 

recommendation.  Ok, because of overlap in this issue we will also discuss the appeal which I will read from 

the agenda.  Discuss take action to consider an Administrative Appeal of the Zoning Administrators 

denial of a permit for reasonable accommodations for a disabled person for the property owned by 

John Mickelson located on Gov. Lot 4 of Section 26, T27N R20W, Town of Clifton (N6903 Cty Rd F) 

Prescott, WI  54021 in Pierce County, Wisconsin.  Jim would you please read the notice for this 

administrative appeal.  (JK) Public notice is hereby given to all persons in Pierce County, Wisconsin, that a 

public hearing will be held before the Board of Adjustment on the 19th day of September, 2013 at 7:00 p.m. 

in the County Board Room, Pierce County Courthouse, Ellsworth, Wisconsin, to consider an administrative 

appeal under Chapter §240-79 of the Pierce County Code, of the Zoning Administrators denial of a permit 

for reasonable accommodations for a disabled person per Chapter §239.12C on property zoned Rural 

Residential-12 in the St. Croix Riverway District by John Mickelson, owner on Gov. Lot 4, of Section 26, 

T27N R20W, Town of Clifton in Pierce County WI.  All persons interested are invited to said hearing and 

be heard. 

 

(LW) Thank you, Jim.  Mr. Krueger, please feel free to address the board with these issues. (SK)First of all, 

there is nothing connected with this house that would be considered a “deck.”   We believe it would be 

better characterized as walk-ways.  Walk-ways are indirectly addressed in the St. Croix Riverway Ordinance 

when you look at the definition of a porch which is a covered walk-way.  This house is perched on a very 

steep side hill.  There are three levels to this house which was built according to approved permits.  The 

areas of which we are talking about are the appeal of the denial of the Land Use Permit, the Variance for the 

after-the-fact approval of the deck and landings and also the Conditional Use Permit for the stairway.  They 

are all connected to each other in some respect and have to do with getting around the exterior of this house 

from doorway to doorway via walk-ways.  The basis for asking for consideration under a Land Use Permit 

is per Chapter §239.12 deals with deviating somewhat from the conventional standards when you are 

dealing with someone that has a handicap as defined under the ADA code.  Mr. Mickelson personally has a 

plantar fasciitis problem.  He has a handicap sticker permit because of his disability of getting around.  He 

has another yet undiagnosed problem where he collapses without warning.  He has some safety issues in a 

very difficult area.  Besides his own personal use of the property, he has an 85 or 86 year old mother who 

needs assistance getting in and out of this building. One of the photographs attached to the application 

shows two people on the walk-way to illustrate how much space is needed if the other is giving assistance to 

a disabled person.  The ADA code standard states that you need to have walk-ways that are 60 inches in 
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width when creating accommodations necessary that fits the definition of a person with a disability.  There 

are four risers to get to the walk-way which provides access to the main level of this house.  Mr. Mickelson 

now having a better understanding of the ADA code, would ultimately prefer to have a ramp which would 

extend to the North and up to the entry area for that most easterly door for himself and other disable people 

that visit this house.  When you have more than one entrance to a house, it just makes common sense 

(disabled or not) for safety purposes to be able to go around the house on a walk-way that is wide enough to 

accommodate two people to get in and out.  If you have people scrambling up and down the dirt around this 

house it may cause an erosion problem which would run down into the St. Croix River instead of having the 

use of walk-ways.  These walk-ways are not visible to people going by on the river.  They do not create an 

outdoor living area because we are only dealing with 60 inch wide walk-ways. ADA also states that you 

should have more than one entrance on the main level with the appropriate width with people with 

limitations.  Everything that Mr. Mickelson has done meets ADA code standards.   The entry at the base 

level has a landing that is more than 40 square feet.  One of the conditions of the Conditional Use Permit is 

to disturb vegetation as little as possible to accomplish the installation of stairways.  If that tree near this 

walk-way were to come down, it is possible that the walkway & stairway could be moved closer to the 

house, which then would be closer to the 40 square feet that is allowed.  The reason that landing is that wide 

is because of Mr. Mickelson’s efforts to save that tree and vegetation with that walk-way/landing to get 

around his house.  60 inch walk-ways is compliant with ADA standards.  The other part of the variance 

standard is strict conformity is unnecessarily burdensome.  This request does not violate the spirit of the 

ordinance or is not contrary to the public interest.  We are not dealing with encroachments of setbacks with 

any of the neighbor’s properties.  We are however dealing with setbacks from the river and the 12% slope 

restrictions.  Everything on this property is in the 12% slope preservation zone.  I believe your decision 

should be made based on the ADA standards rather than the variance standards.   

 

(LW) Thank you Mr. Krueger, we will certainly allow additional comments as we continue.  I would like to 

mention to the board, the Webster Dictionary states that a deck is a flat floored roofless area which adjoins a 

building.  We do have to address the issues of the ADA ordinance which is Chapter §239.12.  Under section 

5C Reasonable accommodation for disabled. Ramps, walk-ways or decks to provide a disabled person with 

reasonable access to his or her property as required by the Federal Americans with Disabilities Act, the 

Federal Fair Housing Act and the Wisconsin Fair Housing Act are allowed by land use permit, subject to the 

following standards: 1) Only the minimum relaxation of dimensional, density or other standards needed to 

provide reasonable access may be approved.  2) No use, structure or other relaxation of standards may be 

approved that would violate or undermine the stated purposes of this chapter.  I did notice that when I was 

visiting this property that this structure has 14 doors of which 7 doors are double glazed.  Mr. Mickelson has 

stated that he has screwed some of these doors shut.  Uniform Dwelling Code states that if a door is screwed 

shut or blocked so it will not open over 4 inches it is not considered a door.  My question is to Mr. 

Mickelson, how many doors do we have in this structure?  (JM) I have 4 doors.  (LW) I would like to 

identify for the record where those 4 doors are located.  One door downstairs, two doors in the front and one 

door on the third level on the corner.  (JM) Yes that is correct.  (LW) There are 3 patio doors that are located 

on the upper south level.  There are 3 additional patio doors on the lower level that are screwed shut.  We 

are addressing only 4 access and egress doors right now is that correct?  (JM) Yes that is correct.  (LW) Mr. 

Mickelson, do you have any additional comments you would like to add?  (JM)  The middle level has the 

closest 2 entrances to get into the building.  There is one on each of the other levels as I need to have at least 

one door per level for fire safety.  The other doors are more or less just windows as they just open 4 inches 

or less so small children would not be able to get out.  There are no railings by some of these places and 

some of them are quite high and have no walk-way under them which is why they don’t open much for 

safety reasons.  (LW) OK, thank you.  Does the board have any questions?  We need to identify areas of 

concern if there are any. 
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(KP) When looking at the photographs, the decks look like they are weathered and the railing look like they 

are new.  (JM) I put the railings on last winter because of my conditions with plantar fasciitis for safety. I 

anticipated building a stairway behind the cabin as well.  (KP) I believe that Mr. Krueger mentioned about 

installing a ramp but there isn’t anything in our material that states this.  (JM) Yes, I had mentioned that to 

Lee as well when he was visiting the site.  He thought that this may be an appropriate time to bring this up.  

There are 4 steps to go up on the main part.  It would be a lot easier for me and the others to walk up a ramp.  

I would like permission to install the ramp tonight as well.  (KP) Were you also considering a ramp at the 

lower level?  (JM) I would certainly be interested in putting a ramp there that if we could figure out some 

way to make it work.  (LW) A lift may work in that area.  The grade is so steep in that area that it would be 

hard to control a wheelchair.  (RC) When were the decks built?  (JM) In 2008.  (RC) At that time, weren’t 

railings required on that height of a deck?  (JM) In 2010, Todd Dolan gave a final inspection on the entire 

site; he didn’t mention anything about railings at that time.  (RC) Was the deck a separate project in 2008 or 

was that built with the house?  (JM) The house was built first which took a couple of years to build as we 

did a lot of the work ourselves.  We started the house construction in 2006.  The entrances into the cabin, the 

landing and the stairs were built in 2008. (KP) Where these walk-ways permitted under the original building 

permit with the house?  (JM) I honestly didn’t know that I needed a permit for entrances into the cabin.  I 

consider those entrances porches.  In the definition in §239-7, porch is defined as a building walkway with a 

roof over it, providing access to a building entrance. Mine is an uncovered porch that gives access to the 

building.   

 

(SK)  I have provided to the board a copy of the final inspection to the building permit done by Todd Dolan 

indicating that final inspection passed and permit closed.  He has signed the inspection on December 22, 

2010. (LW) Was this before the decks were installed?  (SK) No, after.  (JM) The deck was installed in 2008.  

I have brought along bills from Butch Kill, he was the contractor that did the work.  The three main bills I 

have are all dated 2008.  (LW) Could you please hand that inspection form to Jim so he can interpret it?  

(JK) This inspection references building permit # 44.04, which must have been a building permit that John 

obtained.  Since it states final inspection, I am assuming it was completed for final occupancy.  Uniform 

dwelling code states that if you have a walk-way, landing or deck that is 2 feet above grade it is required to 

have a protective railing that can support a load of 200 pounds in either direction.  I talked to Todd Dolan 

this week on the phone regarding uniform dwelling code issues.  I observed some issues that needed permits 

that did not have permits.  I did not feel justified in giving John a permit for everything he has already 

completed on this property based on the code requirements that we have.  I wrote Mr. Mickelson a letter 

dated August 14, 2013 explaining why I didn’t feel justified in approving a permit.  In my opinion, what 

John has built exceeds the minimum standards of the uniform dwelling code requirements.  When you have 

a functional doorway and landing; you need a 3.5 foot direction of travel in the width in the stairs.  Mr. 

Mickelson far exceeded these standards. I would certainly consider a ramp, but not one that is 8 foot wide 

and 15 – 20 feet long that runs around the building.  The uniform dwelling code requires certain accesses on 

different levels.  You are required to have two access on the main level; either a window or a door.  The 

doors need to be a 3
rd

 of the longest dimension separation of the doors so you can get out of the building in 

the event of a fire.   

 

(LW) Is there any way to determine if the decks that are currently on this structure authorized by that 

building permit?  Would those decks also have required a Conditional Use Permit?  (JK) The decks would 

have required a variance.  (LW) The decks and the landings would have required a variance, correct?  (JK) 

The landings and the stairways required a Conditional Use Permit.  (JK) The decks and walk-

ways/uncovered porches would have required a variance. (LW) Did Mr. Mickelson have an approved 

Conditional Use Permit and a Variance back in 2010 to allow those structures to be built?   
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(JK) No, there are no permits for these structures. We permitted a 19.5 x 31 foot dimension when we 

allowed for the reconstruction of the cabin in 2005.  Mr. Mickelson’s structure now far exceeds that 

dimension.  (LW) Any further discussion or questions?  I believe we need to address issues pertaining to the 

stairway, decks, landings and disability issues so we may complete this hearing this evening.  (BB) Is Todd 

Dolan the Clifton Township building inspector?  (JK) Yes he is.  (LW) The county takes precedence over 

the township.  (JK) Yes the county issues the Land Use Permits first; then the town will take action if a 

building permit is required.  (BB) Basically the building inspector looks for compliance with the Wisconsin 

Uniform Building Code, correct?  (JK) Yes that is correct.  He does not understand all the Riverway 

Ordinances and restrictions.   

 

(SK) Gentlemen, the only reason for mentioning Mr. Dolan was in response to the questions about the 

railings being required.  I agree with Mr. Kleinhans.  If you are more than 2 feet above grade there is 

supposed to be a railing installed.  Mr. Mickelson would like to have railings on whatever structures that is 

at those heights for safety purposes.  The building inspector did not call attention to the railings at the time 

of his inspection in 2010. 

 

(LW) Under Chapter §239.10-L for stairways, #3 states that landings are located at a vertical interval of not 

less than 20 feet and shall not exceed 40 square feet in area.  #6 states that stairways, handrails and landings 

shall be anchored and supported above grade with pilings or footings.  #8 states stairways shall be visually 

inconspicuous and shall be located in the most visually inconspicuous portion of the lot. #13 states that a 

plan shall be submitted to the Zoning Administrator and certified by a registered professional engineer or 

architect showing that the stairway components are securely anchored to prevent them from shifting and 

from causing accelerated erosion.  We all have a copy of a letter from Herzog Engineering.  The letter states 

that he did not notice any signs of major shifting.  We need an engineer or an architect that is certified to tell 

us that it is properly anchored.  I called and spoke to Mr. Greg Shor who is one of co-authors of this letter.   

I asked him to explain what major shifting meant to him and asked if he noticed any anchoring.  I also 

inquired if he could lift up that deck to be assured that it was pinned. Mr. Shor told me no and that they are 

an engineering firm and don’t do any manual inspections.   I asked him if he would be willing to do an 

inspection with the carpenter and have him raise the deck so it could be visually inspected to determine it 

was properly anchored.  Mr. Shor agreed to this and thought they could work it in their schedule.  If there 

were any deficiencies in the anchoring, would they be able to engineer something that would anchor that 

structure correctly. Mr. Shor said “No problem”.  Jim when you were on site, could you describe to the rest 

of the board what you were able to do.  (JK) When I was walking down the stairway from the top, I noticed 

that some of the stairway landings could be picked up off of the concrete pillars/sonotubes.  When I lifted up 

the landing, I had Emily slip a piece of paper underneath it.  The paper did not go all the way through 

because there is a pin located in the middle of the sonotube that extends up into the wood.  There is quite a 

bit of clearance under this as you would be able to stick a rock or a twig underneath this.  I discussed this 

with Todd Dolan.  He told me that the footings need to be securely anchored according to the Uniform 

Dwelling Code.  Typically you would have rebar or another type of pin installed so it fits snug enough to 

insure you would not get any uplift from wind which is part of the Uniform Dwelling Code for stairways.  

The code also states that you could epoxy or use brackets to better secure.  An engineer would have to 

design the method of anchoring the stairway and landings based on the elements of the property.  We only 

had a structural engineer that said it didn’t look like any accelerated erosion or major shifting would take 

place. 
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(LW) The code does require that a professional engineer or architect submit to the Zoning Administrator a 

plan to securely anchor these structures.  We are dealing with an after-the-fact request without a certified 

engineer’s plan, how do we substantiate this in the Findings, Facts and Conclusions?  It is part of our code 

as it states in Chapter §239-10 L(13) A plan shall be submitted to the Zoning Administrator and certified by 

a registered professional engineer or architect showing that the stairway components are securely anchored 

to prevent them from shifting and from causing accelerated erosion.  There are also other issues that I see 

with the deck.  The landing along the river, on the bluff face is not visually inconspicuous.  We have 

addressed the handrails that should be anchored and supported above grade.  The deck off of the downstairs 

stairway exceeds the 40 square feet which you could incorporate stairs from below to go into a 40 square 

foot deck by the egress door in the basement.  We don’t want to cut trees; but a tree that close to a structure 

is a short-lived tree.  I think that the angle in that stairway should be straightened out so the stairs would run 

adjacent with the building and then access that 40 square foot landing.   

 

(SK) I would like to have some input on this stairway issue.  Mr. Mickelson and I didn’t anticipate you 

concern with the anchoring of the stairway.  We were not aware that Mr. Kleinhans had done the 

investigation that he has now identified we apparently was some time after the letter was sent to Mr. 

Mickelson.   Mr. Mickelson and I have put together a diagram to illustrate the pinning that Mr. Kleinhans 

has identified.  There are 12 inch sonotubes with ½ inch rebar inside the sonotube that extends up 

approximately a foot, according to Mr. Mickelson’s observation during the construction, into the 6 x 6 posts 

which support the various portions of the stairway.  I have a note from Mr. Brad Hatch who was assisting 

Butch Kill with the construction of the stairway who verified the pinning process. In order for those stairs to 

go anywhere, it literally has to be picked up a foot to get displaced from the rebar that is in the sonotubes.  

They have been in place since 2008 without any difficulty. The engineer seemed to be satisfied with the 

construction and didn’t observe any major shifting.  Mr. Mickelson can confirm that there has not been any 

issue with shifting as the sonotubes and pins are in the exact same place as they were when constructed. It 

has worked very well for the approximately 6 years without any issues.  I also would like to address that 

stairway going down to the river.  The entire site is problematic in getting down to the river level.  The area 

for access is essentially pure rock face anywhere close to the residence.  There has been significant change 

in the vegetation and some additional screening since 2010 as shown in the photographs Mr. Kleinhans has 

shown us.  I would like to pass around a couple of photographs that Mr. Mickelson took today.  The 

vegetation is natural and has grown considerably in 3 years.  Mr. Mickelson would like and is aware that the 

stairway needs to be as inconspicuous as possible.  He would like consideration in planting some type of 

vine that would cling to the stairway and railing.  That type of vegetative screening would make this 

stairway much more inconspicuous and almost invisible after a few years of growth.  The concern about the 

anchoring at the bottom of the steps, which is sometimes below flood level, does need to be anchored 

securely. I have a photograph which shows the steps are anchored by a 2x2 piece of angle iron and lag 

screws into bedrock and into the 6x6 supporting post. That connection has survived since 2008 without any 

disruption or movement as it appears to be firmly fastened. (JM) It has also survived two years of very high 

water. (BB) What is the angle iron anchored into?  (JM) It is anchored into bedrock. 

 

(AL) I would like to make a motion to take a 5 or 10 minute break. (LW) Motion has been made to take a 5-

10 minute recess.  Barry has seconded the motion. Let the record show that it is now 10:10 pm.  All those in 

favor signify by saying “aye”.  Motion carries.   

 

(LW) I would like to call the Board of Adjustment meeting back to order.  We are reconvening at 10:25 pm.  

We still have three issues to deal with this evening; a Conditional Use Permit, a Variance and the Appeal. 
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(RC) I see that map shows future stairs connecting from the top down to the front middle level.  Why aren’t 

the stairs on now if it was originally planned?  (SK) Mr. Mickelson hadn’t gotten to them yet.  Mr. 

Kleinhans had brought these issues attention to him; he did not want to get further out of compliance.  At 

this point, Mr. Mickelson is requesting a Conditional Use Permit to add the stairs. That portion of the 

construction is not an after-the-fact request.  (RC) The construction of the stairs ceased when the issues were 

brought to his attention?  (SK) Not to be misleading, there hadn’t been any work done since 2008; that was 

part of a long term plan to later connect those stairs.  (AL) I believe you have a set of stairs that goes up the 

top of the hill towards the back of the property.  (JM) Yes those stairs are there for the purpose of a fire.  

There is not enough room for a fire truck to turn around by the house. (KP) Was that stairway behind the 

house permitted? (LW) No that stairway is an after-the-fact request for a Conditional Use Permit.   

 

(LW) One thing that concerns me is the front deck.  We are dealing with an issue with someone with a 

disability which compounds getting into this building that has four entrances.  Why would we expand that 

deck to require a person with disabilities to take four steps up to make an immediate right turn to take four 

steps down just to get back to grade?  That would be required to either access the downstairs or the lower 

stairway. This seems inconsistent for a request with a person with a disability to me.  If you have someone 

that has trouble walking; why would you add eight more steps to get downstairs?  I feel that we should 

consider the removal of that portion of the deck.  I feel that there may be potential erosion or a runoff issue 

with the request for the future stairway in the back of the building.  A better location may be to have the 

stairway up against the building and hug the north side of the building and would go down to that existing 

deck in front of the main entrance.  I think that we should give consideration to leaving the wide deck for 

the front door and the adjacent door, but the deck to be cut off or removed beyond that location.  That front 

deck is not allowed in that district.   

 

(JM) That deck was built before I had my disability problem that affected my walking.  (LW) If you had a 

ramp that would approach that deck at a right angle there shouldn’t be a conflict if the stairway hugged the 

building.  I was addressing the main level ramp which is on the river side which reduces the setback from 

the Ordinary High Water Mark so that may not be allowed.  The erosion control measure which is, the four 

2x12’s that jet out from the north-east corner of the structure, are moving the erosion problem, not 

correcting the erosion problem.  (JM)  It keeps the water away from the side of the building; which is why I 

put the 2x12’s in there.   

 

(LW) I feel that a catch basin with some poly pipe would be a better choice or move it under the deck. (JM) 

I do not know what a catch basin looks like.  Keep in mind it is extremely difficult to get concrete down to 

the property if concrete is needed for a catch basin.  A concrete pump truck and four bobcats were used 

when we poured the foundation for the cabin since a concrete truck could not get down to the property. 

(LW) I believe that a catch basin would only require a minimal amount of concrete. 

 

(LW) We have an issue of a Variance for the deck, Conditional Use Permit for stairways and landings; we 

also have to deal with the issue of what the Zoning Administrator has done to stop work on this project.  We 

have three issues to deal with. To be honest, I think that there are so many issues that are going on that if we 

were to make a decision tonight; we would be forced to deny it.  I feel that a better solution would be to 

consider is for the board to address the issues they have tonight and maybe tabling the decision for this 

evening. We could require the applicant to come back at a reasonable time but not to let it go beyond this 

calendar year. 
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(KP)  I think we have enough information to act on the stairway.  I move to approve the Conditional Use 

Permit for the stairway providing that a certified engineer signs off on it that it meets the Uniform Building 

Code requirements.  We would require that the railings be installed and proper vegetative screening be 

planted.  (AL) I would like to hear Jim’s staff report before we make a motion. (LW) Ken, we would have to 

discuss the issues of this request.  Is that landing compliant with the code?  The landing is actually a deck 

because it is over 40 square feet; it is not covered by a roof and is attached to the structure.  Is the stairway 

visually inconspicuous?   

 

(LW) Jim could you please read the staff report to the board?  Does your staff report overlap with the other 

issues of the deck, landings and sidewalks?  (JK) I will try to focus just on the portion of the stairs in the 

staff report.  Typically when we look at a river access stairway; we look for the most visually inconspicuous 

portion on a lot to install a stairway.  Mr. Mickelson installed a stairway where there were some remnants of 

an existing stairway from when the original cabin was there.  I was on the river last Thursday and saw the 

same view that is in the photo taken in 2010 that you all have in your packets.  The stairway is still pretty 

visible if you are directly straight out on the river.  Some of the vegetation on that stairway is buckthorn 

which is not native vegetation.  I had this verified this week with the fact buckthorn has big black berries 

and thorns on the plants. I have a photograph that shows the vegetation is buckthorn.  Screening vegetation 

on that stairway would be difficult because it is solid bedrock.  We do not have landscape plan 

recommending native screening vegetation with a timeline for establishment.  We need to determine if the 

anchoring plan is valid and meets the Uniform Dwelling Code standards.  The stairway was built years ago 

as I wrote a letter in 2010 regarding the lower section.  The stairway leads to a landing that connects to the 

building is over 40 square feet which is an issue as it exceeds the standards. We would need a native 

vegetation plan if we were to approve it to effectively screen the stairway within five years or look at an 

alternate location for the stairs. The plan needs to be submitted by a professional engineer. We need to know 

what type of bolts will be used, how it will be anchored and the spacing of the stairway anchors.  There is 

currently an area that has a span of 17 feet between sonotubes for support.  Under the Uniform Dwelling 

Code you need to verify that your stairway and the footings can handle a load of 40 pounds per square foot.  

We currently do not have a plan or design that was approved by a professional engineer.  The stairway has 

to be designed and constructed so when this committee approves it according to the standards of the 

Uniform Dwelling Code if someone else were to buy the property you know it is safe based on the 

standards.  Other inconsistencies with the code include: 1) Landings exceed the 40 square feet in area. 2) 

Stairways, handrails and landings are not anchored and supported above grade with pilings or footings. 3) 

Stairway construction details were not provided. 4) Stairway location between the cabin and river is not 

visually inconspicuous. 5) The information received from the engineer is pretty vague. 6) The lower 

stairway segment in the floodplain up to elevation 691 needs to be securely anchored not only for the 

riverway code but also for the floodplain code which is Chapter§238 of the county floodplain ordinance.   

(JK) The board needs to consider all the inconsistencies when making their decision.  At a minimum, if 

approved, you will need to require the following: 1) Detailed plans provided by an engineer.  2) Stairway 

landings to be reduced to 40 square feet. 3) Must plant vegetative screening. 4) Adequate anchoring and 

supports must be installed. 5) Require vegetative mitigation plan.  (KP) I withdraw my motion.  (LW) Any 

discussion?  Now that we have heard the Staff Report and have addresses all the issues, would anyone like 

to make a motion? 

(AL) I would ask to table this until we have a plan from a professional engineer for the vegetation and 

stabilizing the stairway which would have to comply with the code.  (LW) Does your motion contain 

anything about the lower deck that exceeds the landing size of 40 square feet?  (AL) I also agree that the 

deck needs to be reduced to 40 square feet.   
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(LW) I feel that it would be appropriate if the board has concerns; we should give the applicant time to 

remedy the issues. (KP) Would you consider amending your motion to include future planned ramps and the 

future planned stairway on the uphill side of the house as well?  (AL) Yes, Absolutely.  (LW) We need to be 

more specific so Mr. Mickelson knows what is required. (AL) I feel that if he works with Jim & Emily on 

all the code issues, the engineer would be able to come up with a plan that meets our code.  (LW) Does your 

motion include working with Jim & Emily?  (AL) Yes.  (LW) Is there a second to that motion?   (RC) I will 

second Arby’s motion.  I would hope that the intent of this motion is to address all the issues that regard to 

the code in Chapter §239.10.L(13).  The certified engineer or architect will work with Jim in addressing all 

the issues in coming up with an approved/acceptable plan that would include modifications or adjustments 

that comply with the disabilities act code.  The plan could then be modified or improved after the board and 

staff has had a chance to review it if necessary. (LW) Correct me if I am wrong Arby, but was your motion 

for just the stairway?  (AL) No, it is for everything. (LW) You are referring to the deck, stairway and 

landings?  Which one is an after-the-fact Variance and one is an after-the-fact Conditional Use Permit.  

(AL) Yes.  (RC) If possible we could have the applicant include any ramps to structure in this plan also. 

(BB) I would deny the variance because the burden of compliance is on the applicant.  We have a lot of 

issues here and I feel that the staff or the board should not have to micro-manage these issues.  

(LW) Would it be reasonable to table it for the evening rather than to deny it? We could give the applicant a 

reasonable amount of time to get these issues back into compliance.  (BB) I would not have a problem with 

that.  (LW) There has been a motion made and seconded.  All those in favor signify by saying “aye”.  All 

those opposed signify by saying “aye”.  Ok, motion has been denied.  That motion failed; does anyone wish 

to make a new motion?   

(BB) I will make a motion to deny the variance.  (LW) Ok, that motion is to deny the variance rather than to 

table it?  (BB) Yes.  (LW) Ok, motion has been made to deny the variance.  We are dealing with both a 

Variance and a Conditional Use Permit to issue a deck, landings and stairway. (BB) I understand, but I do 

not think it is the duty of the board to bring all of these issues into compliance some of which are after-the-

fact issues.  I believe that burden should be on the applicant.  (LW) Barry, you are only addressing the 

Variance at this time and not the Conditional Use Permit?  (BB) Yes.  (LW) Is there a second on this 

motion?  All those in favor, signify by saying “aye”; all those imposed signify by saying “aye”.  That 

motion has been defeated since everyone imposed to deny the motion.  Is there any other discussion?   

(RC) I would like to make a motion to table it.  (BB) I will second that motion. (LW) Are you putting any 

conditions on this motion to involve the Department of Land Management? Are you adding a time frame? 

We want to make sure that this is addressed in a timely fashion.  (RC) The intent of my motion is to table it 

and to get this resolved by the applicant.  The applicant will need to submit an engineered approved plan to 

the board.  The engineer will need to work with Jim on this plan so it complies with the code.  (LW) Are 

you tabling the Variance and the Conditional Use Permit?  (RC) The intent of my action is for the applicant 

to furnish the board with an approved plan from a certified engineer that meets code.  (LW) We are looking 

at a motion without discussing all the issues of the deck. Was it our intent to leave the deck issue up to the 

staff to get it into compliance according to the zoning ordinance?  (RC) Yes.  (LW) Ok, did you put a 

timeline on this motion? I believe you are just talking about getting a revised plan correct? (RC) Yes I 

would like to have the applicant submit this plan yet this year.  (LW) Ok, do we all understand the motion 

on the floor?  Is there a second to this motion?  (BB) I second the motion.  (LW) Motion has been made and 

seconded to table the Variance and the Conditional Use Permit portion of this application until the end of 

this calendar year.  (KP) I don’t know if there will be time to get the engineering and everything else done in 

90 days to comply with your motion.  I would rather see we extend off until spring.  (LW) Ok, I think we 

need to specify an actual date.  (KP) May 1
st
.  (LW) Would the gentlemen that made and seconded the 

motion consider that amendment?  (RC) Yes.  (BB) Yes.  
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(LW) All those in favor of this motion signify by saying “aye”.  Anyone opposed?   (LW) Ok, we are going 

to table this and I assume we do not have to address the Findings, Facts and Conclusions this evening 

because we have not approved or denied anything; am I correct?  (JK) Yes, but we will send out a decision 

out to Mr. Mickelson.  The board will not have to fill out the Findings, Facts and Conclusions tonight.   

(LW) We have one more issue to address yet tonight.  We need to discuss take action to consider an 

Administrative Appeal of the Zoning Administrators denial of a permit for reasonable 

accommodations for a disabled person for the property owned by John Mickelson located on Gov. Lot 

4 of Section 26, T27N R20W, Town of Clifton (N6903 Cty Rd F) Prescott, WI  54021 in Pierce County, 

Wisconsin.  (LW) I believe this has been address already by Mr. Krueger.  I invite any additional 

comments.  Does the board have any questions?   The issue is indicated in Chapter §239.12C that we need 

to make reasonable accommodations for a disabled person for ramps, walkways or decks to provide a 

disabled person with reasonable access to his or her property as required by the Federal Americans with 

Disabilities Act, The Federal Fair Housing Act and the Wisconsin Fair Housing Act are allowed by land use 

permit.  Only the minimum relaxation of dimensional, density or other standards need to provide reasonable 

access may be approved. The board needs to determine if the Zoning Administrator correct in denying that 

permit for reasonable accommodations?  (AL) I would say, yes he was correct because there are a lot of 

violations here.  (LW) Is there any discussion?  (RC) What are the sizes we are talking about?  (LW) Jim 

does the staff report cover that.  (JK) Portions of the deck or landings are 60 inches wide. 24 x 8.5 feet is the 

width by the doors.  Above the stairway by the second door the landing is 60 inches wide.  The landing on 

the west side of the building is 8.5 x 10.5 feet which goes down to the lower stairway.  I would like to also 

add that one of the reasons I didn’t approve the lower landing is because it was 27 feet from the Ordinary 

High Water Mark.  The building construction on the north side of the building was excessive to get out of a 

building.  I feel that 24 x 8.5 feet exceeds minimum relaxation for a disabled person. That is a large landing 

area.   

(SK) I would like to make a comment.  We have two entrances involved with two separate doors and a 

connection between the two of them.  If you were to examine the ADA standards carefully, it states that 

when you have two entrances there needs to be a connection between them.  In addition, there is a railing 

between the two of them which separates them.   One reason is because you are coming up from below from 

a set of stairs and the area close to the house is for the connection to the two separate entrances.  It is not a 

landing for a single door. (LW) Jim, is it our code or the ADA code that states that when there are two side-

by-side sliding doors there are different standards?  (JK) The Uniform Dwelling code talks about separation 

of doors for each landing; which states on the main landing you need to meet 1/3 of the maximum 

dimension of the building on the longest dimension for separation of those doors. Side-by-side doors do not 

work with our Uniform Dwelling Code. (LW) However, since we are dealing with ADA, which may give 

some additional consideration to accommodations to access those two doors. (JK) I do not have those details 

or had time to read what Mr. Krueger gave us tonight.  

(LW) If this appeal was tabled; we would have time to investigate and address this properly. Any further 

discussion? Anyone wish to make a motion? (AL) I make a motion that we table the decision of the appeal 

tonight. (LW) To clarify, your motion is to table Jim’s decision to deny the after-the-fact Land Use Permit 

because it was deficient in some areas?  (AL) No, I will need to change my motion.  I make a motion that 

Jim was right to deny that Land Use Permit.  (LW) You are affirming the decision of the Zoning 

Administrator.  (AL) Yes.  (LW) Is there a second to this motion?  (BB) I will second the motion.  (LW) Ok.  

(LW) Any further discussion?  (KP) I think we don’t have enough information on the ADA Standards yet.  

Their minimal standards may be different from our code.  I feel that we are acting without have a full grasp 

on the ADA rules and regulations.  Mr. Krueger gave us this information tonight; therefore I have not had 
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adequate time to review it.  (LW) Motion has been made is there a second?  (BB) I second the motion.  

(LW) Motion has been made to deny the appeal. All those in favor signify by saying “aye”. Those opposed 

signify by saying “aye”.  All in favor with the exception of Ken; motion carries. 

(LW) Jim, do you plan to provide a report to Mr. Mickelson regarding our decisions this evening?  (JK) 

Yes.  (LW) You will also invite Mr. Mickelson and his representative, Mr. Krueger to contact you any time 

with questions pertaining to what took place this evening. (JK) Yes.  (LW) Is there any other business 

tonight?  I need to ask the Department of Land Management about our reimbursement forms.  We went over 

our 4 hours this evening.  Do we mark a different box or do we still mark the 4 hour box?  (EL) We will find 

out. If it is a different box we will mark it for you. Jacki will follow up with everyone tomorrow.  (LW) Ok.  

Is there any other business this evening?  

(LW) We all need to stick around and help Ken, our secretary fill out the Findings, Facts and Conclusions 

this evening relating to the approved requests. (AL) I would like to make a motion to adjourn this meeting. 

(LW) Is there a second? (BB) I second the motion.  (LW) All those in favor signify by saying “aye”.  All in 

favor, meeting is adjourned at 11:17 pm. 

 

 

Respectfully submitted by Jacki Drier 



 BOARD OF ADJUSTMENT COMMITTEE 

MEETING AGENDA 

Thursday, September 19, 2013 – 7:00 p.m. 

County Board Room, Pierce County Courthouse, 

414 W. Main St. Ellsworth, WI 54011 

 # Action Presenter 

1 Call to order Chair 

2 Next meeting dates:  Chair 

3 Approve minutes of the June 27, 2013 Board of Adjustment 

Committee Meeting. 

Chair 

4 Discuss take action to consider a request for a Variance for 

reconstruction of a deck in the slope preservation zone for 

the property owned by Bradford & Joan Hurley located on 

Lot 2 CSM Volume 1 Page 215 of Section 23, T27N R20W, 

Town of Clifton (W12755 735
th

 Ave) River Falls, WI  

54022.  Pierce County, Wisconsin. 

         Jim 

        

5 Discuss take action to consider an Administrative Appeal of 

the Zoning Administrators denial of a permit for reasonable 

accommodations for a disabled person for the property 

owned by John Mickelson located on Gov. Lot 4 of Section 

26, T27N R20W, Town of Clifton (N6903 Cty Rd F) 

Prescott, WI  54021 in Pierce County, Wisconsin. 

Jim 

6 Discuss take action to consider a request for a Variance for 

an after-the-fact approval of a deck & landings in the slope 

preservation zone for the property owned by John Mickelson 

located on Gov. Lot 4 of Section 26, T27N R20W, Town of 

Clifton (N6903 Cty Rd F) Prescott, WI  54021 in Pierce 

County, Wisconsin. 

Jim 

7 Discuss take action to consider an issuance of a Conditional 

Use Permit for a stairway & structural erosion control 

measures in the slope preservation zone for the property 

owned by John Mickelson located on Gov. Lot 4 of Section 

26, T27N R20W, Town of Clifton (N6903 Cty Rd F) 

Prescott, WI  54021 in Pierce County, Wisconsin. 

         Jim 

8 Future agenda items. Members 

9 Adjourn Members 
Questions regarding this agenda may be made to the Department of Land Management at 715-273-6746. 
Upon reasonable notice, efforts will be made to accommodate the needs of individuals with disabilities 

requiring special accommodations for attendance at the meeting.  For additional information or to make a 

request, contact the Administrative Coordinator at 715-273-6851. 

A quorum of County Board supervisors may be present.                                     
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PIERCE COUNTY WISCONSIN 
DEPARTMENT OF LAND MANAGEMENT & RECORDS 

Pierce County Courthouse 

414 W. Main Street     P.O. BOX 647 

Ellsworth, Wisconsin 54011 
ZONING OFFICE 715-273-6747   

PLANNING OFFICE 715-273-6746 

Fax: 715-273-6864 

 

 
 

 

 

 

NOTICE OF PUBLIC HEARING 

 

 

State of Wisconsin) 

                              Ss 

County of Pierce) 

 

 

 Public notice is hereby given to all persons in Pierce County, Wisconsin, that a public hearing 

will be held before the Board of Adjustment on the 19th day of September, 2013 at 7:00 p.m. in the 

County Board Room, Pierce County Courthouse, Ellsworth, Wisconsin, to consider a request for a 

Variance pursuant to Chapter §239-9E of the Pierce County Code, for after-the-fact approval of a deck 

located 26 feet and a porch located 35 feet from the ordinary high water mark and in a slope 

preservation zone, on property zoned Rural Residential-12 in the St. Croix Riverway District by John 

Mickelson, owner on Gov. Lot 4, of Section 26, T27N R20W, Town of Clifton in Pierce County WI.  

All persons interested are invited to said hearing and be heard. 

 

James Kleinhans 

Zoning Administrator 

 

 

 
Variance: John Michelson   9/19/13 
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NOTICE OF PUBLIC HEARING 

 

 

State of Wisconsin) 

                              Ss 

County of Pierce) 

 

 

 Public notice is hereby given to all persons in Pierce County, Wisconsin, that a public hearing 

will be held before the Board of Adjustment on the 19th day of September, 2013 at 7:00 p.m. in the 

County Board Room, Pierce County Courthouse, Ellsworth, Wisconsin, to consider issuance of a 

Conditional Use Permit under Chapter §239-8C(4) of the Pierce County Code, for a stairway, and 

under Chapter §239-8C(8) of the Pierce County Code, for structural erosion control measures in a 

slope preservation zone on property zoned Rural Residential-12 located in the St. Croix Riverway 

District by John Mickelson, owner on Gov. Lot 4, of Section 26, T27N R20W, Town of Clifton in 

Pierce County WI.  

All persons interested are invited to said hearing and be heard. 

 

James Kleinhans 

Zoning Administrator 

 

 

 
CUP: John Michelson 9/19/13 
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Fax: 715-273-6864 

 

 
 

 

 

 

NOTICE OF PUBLIC HEARING 

 

 

State of Wisconsin) 

                              Ss 

County of Pierce) 

 

 

 Public notice is hereby given to all persons in Pierce County, Wisconsin, that a public hearing 

will be held before the Board of Adjustment on the 19th day of September, 2013 at 7:00 p.m. in the 

County Board Room, Pierce County Courthouse, Ellsworth, Wisconsin, to consider an administrative 

appeal under Chapter §240-79 of the Pierce County Code, of the Zoning Administrators denial of a 

permit for reasonable accommodations for a disabled person per Chapter §239.12C on property zoned 

Rural Residential-12 in the St. Croix Riverway District by John Mickelson, owner on Gov. Lot 4, of 

Section 26, T27N R20W, Town of Clifton in Pierce County WI.  

All persons interested are invited to said hearing and be heard. 

 

James Kleinhans 

Zoning Administrator 

 

 

 
Appeal: John Michelson 9/19/13 
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PIERCE COUNTY WISCONSIN 
DEPARTMENT OF LAND MANAGEMENT & RECORDS 

Pierce County Courthouse 

414 W. Main Street     P.O. BOX 647 

Ellsworth, Wisconsin 54011 
ZONING OFFICE 715-273-6747   

PLANNING OFFICE 715-273-6746 

Fax: 715-273-6864 

 

 
 

 

 

 

NOTICE OF PUBLIC HEARING 

 

 

State of Wisconsin) 

                              Ss 

County of Pierce) 

 

 

 Public notice is hereby given to all persons in Pierce County, Wisconsin, that a public hearing 

will be held before the Board of Adjustment on the 19th day of September, 2013 at 7:00 p.m. in the 

County Board Room, Pierce County Courthouse, Ellsworth, Wisconsin, for a Variance under Chapter 

§239-11 B(3) of the Pierce County Code, for reconstruction of  a deck located 5 ½ feet from the south 

lot line in a slope preservation zone, on property zoned Rural Residential-12 in the St. Croix Riverway 

District by Bradford & Joan Hurley, owners on Lot 2 CSM Volume 1 Page 215 of Section 23, T27N 

R20W, Town of Clifton in Pierce County WI.  

All persons interested are invited to said hearing and be heard. 

 

James Kleinhans 

Zoning Administrator 

 

 

 
Variance: Bradford & Joan Hurley 
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MINUTES – Pierce County Board of Adjustment Meeting, Thursday, June 27, 2013. 

Present:  Lee Wright, Arby Linder, Kenneth Peterson, Barry Barringer, Matthew Purfeerst, Ross Christopherson 

and Robert Schlichting.  Others: Kevin McDaniels, James Kleinhans & Jacki Drier.  Absent: None. 

 

Chairperson, Lee Wright, called the Board of Adjustment meeting to order on Thursday, June 27, 2013 at 7:00 

p.m. at the Pierce County Courthouse in the Pierce County Board Room, Ellsworth, Wisconsin.   

 

1
st
 item:  Lee Wright (LW) We need to select future meeting dates.  My records show that we have already 

selected July 25
th

 and August 22
nd

 dates.  Do those dates still stand Jim?  Jim Kleinhans (JK) Yes.  (LW) Are 

there any new agenda items at this time?  (JK) No applications are in at this time.  I did have a gentleman in the 

office yesterday that should have something in for the August meeting or possibly July.  (LW) Would you like 

us to set up a date for a September meeting?  (JK) Yes as long as we have the entire board here.  (LW) OK, we 

tend to follow the third week of the month on a Thursday evening.  Does anyone have any conflicts with 

Thursday, September 19
th

?  OK, we will make note that September 19
th

, 2013 will be the date of the BOA 

meeting for September.  Is there any need to go beyond September Jim?  (JK) No.   

 

Next agenda item is to review and approve the minutes from our May 14, 2013 meeting.  (LW) Does 

anyone want to discuss those minutes?  If not, I would entertain a motion to accept and approve the minutes.  

Arby Linder (AL) has made a motion to accept the minutes from our last meeting.  Motion seconded by Ken 

Peterson (KP).  All in favor signify by saying “aye”.  Motion carries and minutes are approved. 

 

(LW) We have already talked about merging our Riverway Ordinance paperwork into our Zoning Workbook 

that Jim has sent to all of us.  Did anyone not receive this paperwork?  (AL)  I don’t believe I received it.  I will 

check my mail again.  If I don’t have it, I will stop by the office to get it.  (JK) We want to make sure that 

everyone has the complete code.   

 

(LW) The next item for discussion is item #4 to Discuss take action to consider a request for a 

Conditional Use Permit to allow stairways, lift & structural erosion control measures for the property 

owned by Kevin McDaniels located on Government Lots 1 & 2 of Section 11, T27N R20W, Town of 

Clifton (N8393 1251
st
 St) River Falls, WI  54022.  Pierce County, Wisconsin.  

 

 

 

 

 

 

 

PIERCE COUNTY, WISCONSIN 
DEPARTMENT OF LAND MANAGEMENT & RECORDS 

Pierce County Courthouse 

P.O. Box 647, 414 W. Main St, Ellsworth, WI 54011 

Planning Office 715-273-6746  

Zoning Office 715-273-6747   

Fax 715-273-6864  
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(LW) Before we discuss or take action we need to review the role of the Board of Adjustment.  The Pierce 

County Board of Adjustment is an appellate board required by state law in any municipality that has adopted a 

zoning ordinance.  The board does not have authority to amend or repeal any provision of the zoning ordinance.  

Its authority is limited to appeals regarding interpretations of ordinance provisions, consideration of variances, 

and consideration of conditional use permits.  The board functions like a court.  Its purpose is to give a full and 

fair hearing to any person whose property interests are affected by these matters.  Its job is to apply the zoning 

ordinance and appropriate legal standards to the facts of each case.  The board meeting and public hearings are 

open to the public.  A taped recording is being made of the proceedings.  All of these microphones are live.  If 

you are addressing the BOA, make sure that you are speaking into the microphone. If you do not have the floor, 

please keep your conversations down because a tape recording is being made of the proceedings.  Any 

permission to develop granted by a decision of the board must be authorized by obtaining the necessary 

building, zoning and other permits.  Construction must be substantially completed within 12 months of the date 

of the board’s decision.  Permission to develop may be revoked for violation of any of the conditions imposed 

by the board.  A decision of the board may be appealed by commencing an action in the circuit court for this 

county within 30 days after the date of filing of the decision in the office of the board.  An applicant who 

commences construction prior to expiration of the appeal period assumes the risk of having the board decision 

overturned.  Anyone wishing to speak must state their full name, address and must be sworn in.  Please do not 

interrupt anyone that has the floor.  Everyone will be given ample time to state their case. Please also remember 

to speak into the microphone when you have the floor.  Everyone attending the meeting aside from the board 

members and staff must sign the sign-in sheet at the podium. 

 

(LW) Jim, has the notice of the meeting been published in the appropriate official newspaper?  (JK) Yes on the 

12
th

 and 19
th

 of June.  (LW) OK, would you please read the publication?  (JK) OK, Public notice is hereby 

given to all persons in Pierce County, Wisconsin, that a public hearing will be held before the Board of 

Adjustment on the 27
th

 day of June at 7:00 p.m. in the County Board Room, Pierce County Courthouse, 

Ellsworth, Wisconsin, for a Conditional Use Permit under Chapter §239-8C(4) of the Pierce County Code, for 

stairways & lifts and under Chapter §239-8C(8) of the Pierce County Code, for structural erosion control 

measures on property zoned Rural Residential-12 in the St. Croix Riverway owned by Kevin McDaniels on 

Government Lots 1 & 2, of Section 11, T27N R20W, Town of Clifton in Pierce County, Wisconsin.  All 

persons interested are invited to said hearing and be heard.  (LW) Thank you Jim, let the record note that we 

have a quorum here this evening. We have five Board of Adjustment Members present with two Alternates.   

 

(LW) How many of the board members were able to visit the site?  Three members visited the site.  At this time 

we would like to request a statement from Mr. McDaniels.  Would you like to come up to the table and present 

your information so we know and understand what you are requesting?  I will need to swear you in before we 

begin.  Would you please raise your right hand?  Kevin McDaniels (KM) Sure.  (LW) Do you promise to tell 

the whole truth and nothing but the truth under the penalty of perjury?  (KM) Yes (LW) Could you please state 

your name and address?  (KM) Kevin McDaniels, N8393 1251
st
 Street, River Falls, WI  54022.   (LW) Thank 

you.   

 

(KM)  The house was built in 1973.  I purchase the house in 1985.  The original set of stairs was built out of fir 

wood and has served its useful life.   It was not built out of green treated lumber.  I replaced the landing shortly 

after I purchased the house as it was starting to rot.   I now have a green treated landing at the bottom of the 

stairs which is still in fair condition.  We want to replace the stairs.  When I spoke with Jim, he told me that I 

would need a conditional use permit for that.  I want to replace the top half of the stairs with stone.  From the 

meander line we will proceed with green treated wood down to the landing.  There is a significant amount of 

erosion that has happened over the years that I have owned it.  We have lost about 10 inches of soil and the 

house is not very far away from the first slope.  We would like to do some erosion control measures along that 
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first drop by the stairs which is not visible from the river at any angle.  I would like to put a lift next to the stairs 

which is the most natural place to put it on the property without having to create any erosion problems.  There is 

already a natural depression on the right side of the stairs.  Instead of digging holes and using concrete for the 

footings, I propose to pound two inch SS240 galvanized tubing into the ground down 7 – 10 feet into the 

bedrock.  This method will not cause any erosion because it will go straight down into the ground.  We want to 

install a lift because we are getting older and it’s getting harder to carry things up and down the eighty stairs.  

We have never had an accident on the property but now that we and our friends are getting older it is a safe way 

to get someone up from the water in a hurry if someone were to have a health problem.  Otherwise it is a quarter 

of a mile by boat to get someone to a car if there is a medical emergency.  We plan to contract with Boulder 

Images; they have been in business for a long time.  They have done a lot of work on the riverway.  They will 

also take care of the erosion control measures.  They think they will have the project complete within 2 – 3 

weeks after they start.  The lift contractor claims the work shall take about 2 weeks.  We plan to construct the 

stairs the same time the lift is being done.  Once we receive the permit we would tear the old stairs out and they 

will pound the same steel post in for footings for the stairs where the wood stair section is located with a 

hydraulic hammer.  The stairway and lift construction elements exceed all the requirements for structural 

stability and strength.   We want to stop the stairs/lift at the landing because the ice can do a lot of damage in 

the spring.  The green treated landing I built has never had any damage unlike my neighbors.  I stopped my 

landing short of the natural inflection point of where the shoreline is located.  It is up high enough that we 

haven’t encountered any ice trouble.  We have had water right up to the bottom of that landing a couple of 

times.  We just want a safe way to get up and down from the house to the river and keep the house as far away 

from the bluff as we can. We have lost about ten inches of soil over the past years.  It is now time to do some 

natural landscaping to mediate the erosion.  We will be using native plants to plant in the openings of the 

natural landscape wall.  We plan to replace the existing stair way and also construct a small stone step way over 

the natural hollow that exists to have a way to get over the boulders.  Once the lift is put in it will block off that 

edge of the property.  This will be the only way we would be able to service and maintain that area.  This entire 

project will be inside the 25 foot bluff line setback requirement. We have been good stewards of this property 

and of the river.  We want to improve the property so it can last longer and be more useable.  I do not want to 

have anyone get hurt on the stairs.   

 

(LW) I am sure that all of us that visited the site can confirm that the stairs are definitely in need of serious 

repair.  Actually they are beyond repair; they need to be replaced as they are rotted through.  Before we open 

this up to the board to ask questions, I have a few questions.  You bought this property in 1985 is that correct?  

(KM) Yes that is correct.  (LW) At that time, was the stairway already installed?  (KM) Yes (LW) Did the stairs 

go down as far as where that landing is located?  (KM) Yes all the way down the hill.  We want to do half stone 

and half wood for the stairs instead of all wood like it is now.  (LW) OK, sometime after 1985 you put the 

landing in?  (KM) In 1985 I put the landing down.  (LW) OK, would any board members have any questions of 

Mr. McDaniels?  Arby Linder (AL) We just got this letter from the DNR which mentions you are requesting 85 

square feet for the landing which is double the size allowed in Pierce County which is only 40 square feet. Is 

that going to be a problem for you? (KM)  The way I read the code which seems to be a conflict, the stairway 

would have a 4x10 landing and the lift would also have a 4x10 landing.  It was our idea to make that landing 

one.  I didn’t trim off the 8 foot boards when I built that landing.  It is actually a 7x9 landing.  When we rebuild 

this we plan to cut that one side off and extend the stair a little.  The final landing would be 7 foot wide by10 

foot long (70 square feet).  I understand from reading the code that they would like this to be 40 square feet, but 

if you can imagine having four people on the lift caring coolers, food and so on it would get pretty tight.  I think 

it would be safer having the landing a little larger.  The DNR letter also said that we have a table on the landing.  

We do not use this as a deck.  We usually have that table and chairs down on the beach.  The river is up right 

now because of flooding so we are just storing it on the landing.  There is a dock box on the landing which we 

store our life jackets in and other things for boating.  We would like to keep the 7x10 (70 square foot) landing if 
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it is 4x10 and there are two landings it is still under the maximum size.  The DNR says our landing does not 

meet the intent.  It does state in the code that you are allowed to have a 4x10 landing for each stair and lift.   

 

(AL) Is that true Jim?  (JK) The code does not specify the size landing for a lift just for stairway.  (LW) You 

can review this in your code books, 239 section L for stairways and section M for lifts.  (KM) I will do what the 

code says, I am just asking for a little more room if allowed.  I understood the code to read that a 4x10 landing 

was allowed for both.  (LW) Jim, can you help us better understand this code.  I see under section L for 

stairways; the code states that landings are located at a vertical interval of not less than 20 feet and shall not 

exceed 40 square feet.  If we review M which is Lifts, there is nothing mentioned of a landing being allowed of 

40 square feet.  (JK) Mike Wenholz stated in our last meeting that there are several things he is trying to fix in 

the administrative code.  One is wording for redoing old decks.  Another one is to include the size of a landing 

for a lift.  Mike is hoping to address these issues in the modification of the code.  At this point, I believe it is up 

to the board to decide what they are willing to do as a condition on that landing.   (KM)  In all the years I have 

lived there, I have not had any damage to that lift the way it is constructed.  I am willing to trim down the 

landing as much as I can but for me it doesn’t make sense to fix what is not broken.  I am hoping that the board 

will consider my 7x10 landing as is.  It is still less than the total 80 square feet if I was allowed 40 square feet 

for the stairs and 40 square feet for the lift.   Ken Peterson (KP) How far is the deck above the water at present 

time?  (KM) The water has just come up 2 feet from the rain last night.  Normally from the low water, that deck 

is usually 15 feet above the water back against the shoreline.  The highest point has been 8 – 12 inches below 

the deck only twice since I have lived there.  Right now the water is about 7 -10 feet below the deck.  (KP) How 

do you go from the deck to the water level?  (KM) There is a stairs along the side which I plan to move over.  

We will drive the steel poles into the ground for stability.  The poles have a special constructed bracket to hold 

up a 2x8 or 2x10. (KP) Will that stairway float on poles?  (KM) No the stairs will be anchored.  The water 

won’t damage the wood when it comes up. When it is in flood stage, I pull all of the planks and move the dock 

in closer.  Barry Barringer (BB) Do you feel that by modifying the landing/deck to 70 square feet it would still 

accommodate the use of the stairway and the lift?  (KM) Yes, I want to comply with the code.  I do appreciate 

your consideration but I do not want to create an environment that it feels unsafe or it becomes unusable.  I 

think it will accommodate both.   

 

(BB) How much of the stairway, lift and deck will be shielded by natural vegetation?  (KM) It is already 

shielded by natural vegetation.  We will have to trim off a few branches where the lift will be installed.  No 

trees will have to be removed.  We understand the tree replacement requirement if for some reason a tree has to 

be removed.  If a tree is less than 6 inches it has to be replaced with one tree.  (LW)  I think the paperwork that 

we received from the staff gives a visual of the way it appears.  I would say that the platform is at the furthest 

most point.  (KM) I took a few pictures last week from the neighbors view on both sides.  This is how it looks in 

flood stage; the water is now at the tree line. The trees are actually about 3 feet in front of where the deck ends.   

 

Robert Schlichting (RS) When did you build the landing?  (KM) 1985, when I bought this place.  (LW)  At 

what point does a deck become a landing or a landing become a deck?  (BB)  Beyond what the code provides 

for a landing it is basically considered a deck.  (LW) Am I correct Jim, in 239 there are no provisions for a 

deck?  (JK) No not at that location.  A deck would be considered an accessory structure. (LW) There are issues 

that we have heard recently called mitigation.  The board has to ask the questions and give information to our 

secretary so we can complete the facts and findings sheet and show how they apply to our ordinance.  (KP) The 

photo of this landing with the table and chairs looks like it is being used as a deck.  Although you stated that it 

was just used for temporary storage, it looks more like a deck with the umbrella set up on the table.  I see there 

is also a large wooden box or locker on this landing.  (KM) The locker is used for storing our life jackets so we 

don’t have to carry them back and forth from the house.  If we leave the life jackets out on the deck they get 

stolen.  (KP) In my mind, the picture looks like the landing has been functioning like a deck.  (LW)  Does the 
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board have any other questions or comments?    (AL) I did visit the site.  I think that it is a very bright move for 

McDaniels to use rock on the first part of the stairs as rocks are natural.  I also noticed that he is losing part of 

his landscaping.  The right construction and riprap will fit right in with the elements.  He can’t afford to lose 

another ten or twelve inches of soil. He needs to channel the rain water and snow that is coming down off his 

property.  I do have a little problem with the deck size though.  

 

(KM) We would be willing to say that we would never use the landing for a deck; we just need a little more 

room for getting on and off the lift.  (LW) Does the board have any other questions or comments or are we to 

the point of asking for the staff report?   

 

(KP)  I have a question on your rock stairway going by that semi-circle.  Is that going to be rocks arranged so 

you can walk on it or is it going to be an actual stairway?  (KM)  The contractor has slabs that are 4 foot wide 

by 18 inches deep and 6 inches high to make stairs.   (KP)  Will there also be a railing on the stairs?  (KM) No 

typically they do not put a railing for rock stairs. (KP) It should look a lot like the rest of the rocks and the 

retaining wall?  (KM) Yes, the rocks for the stairs are flat/milled.    

 

Ross Christopherson (RC) I have a question regarding the plan for your lower stairs and lift.  Your plan is to 

drive the steel iron down into the ground 10 feet.  If you can’t get penetration if you hit bedrock at a foot or so 

in certain locations; are you prepared to drill with a rock drill to get support?  (KM) The company that I have 

hired will drill into the bedrock to the point where it meets the engineering standards.  (RC) OK, they won’t dig 

or excavate if they are unable to penetrate.  (KM) No, they will not disturb the soils by excavating they plan to 

use the rock drill if needed. There is plenty of soil around that area.  When I had to locate the septic system to 

pump it; I dug down 4 feet to find the lid. I do not think they will hit bedrock right away. (RC) The septic 

system is not on the slope.  (KM) You are right.  The contractor may hit a few boulders but they are confident 

that they can pound right through them and make stable.  They also guarantee their work for the life of the lift 

as long as you have them maintain it every two years.   

 

(LW) Does the board have any more questions or comments?  Jim, I believe we are ready for the staff report.  

(AL) Excuse me; do we need to swear Jim in? (JK) That is fine with me.  (LW) Should the board members also 

be sworn in?  (JK) The board members have all signed the Oath of Office so swearing in shouldn’t be 

necessary.  (LW)  Jim, please raise your right hand and state your name and address.  (JK) Jim Kleinhans, 

W990 110
th

 Avenue, Plum City, WI.  (LW) Do you promise to tell the whole truth and nothing but the truth 

under penalty of perjury?  (JK) Yes I do.  (LW) Thank you, please read the staff report.   

 

(JK)  Kevin McDaniels contacted me several months ago about making some improvements to his property.  

We discussed various aspects of the development.  Kevin provided a good plan with engineering approval.  He 

has the survey completed by Larry Murphy which shows very good plan view of where all the different 

components are that he wants to improve.  I support the structural erosion control measures because of existing 

slope and water surface action over his property is causing some problems.  We do not want to see that 

sediment continue to be delivered to the river.  All the things that Kevin is asking for are conditionally 

permitted so we put all the items on the same application for the board.  I have provided the sections from the 

code for the board to review.  I also provided information regarding the specifics on the request.  Kevin 

provided a list of the vegetation that he would use in the erosion control plan.  Minimum amounts of vegetation 

would be destroyed because the lift will be parallel to the stairway. This will be in the most visually 

inconspicuous portion of Kevin’s lot.  The Town of Clifton Supervisors recommended approval of these 

improvements during their May 30, 2013 meeting provided all aspects meet county code requirements.  The 

existing wooden staircase is aged, unsafe and needs to be repaired or replaced.  The tread width that Mr. 

McDaniels is proposing to use complies with the county code.  Hillside Lifts Inc. designed the stairway to 
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provide access to the river.  All of the structural details appear to be very consistent with what this board has 

approved in the past.  The car size meets the conventional requirements of the code. The color options include 

hunter green, brown, black, tan or white.  We would hope to choose hunter green or brown for the car color.    

The Department of Natural Resources provided comments yesterday on this request.   I emailed these comments 

to the members that I had email addresses for otherwise I provided a copy in your folders.  The Department of 

Natural Resources didn’t have any objections except for the landing that is closest to the water. I think this is 

something that we should address when we talk about the conditions of the permit.   

 

(JK) The staff recommends that the Board of Adjustment consider whether reconstruction of the stairway, the 

proposed lift location and design, and the proposed structural erosion control measures in this application are 

consistent with the purpose and intent and the performance standards contained in the St. Croix Riverway Code.  

The erosion control contractor, Boulder Images, is a very responsible party.  I have seen some of their work 

along the river.  They have a good technique for doing the work. I still plan to recommend a condition down 

slope from the work project that they put in a best management practice like a silt fence just in the event that we 

would get some bad weather while the site is opened up.  We don’t want to see sediment rolling down the hill 

because once it leaves that site there is no recovering it until it hits the river. If determined to be consistent with 

the code, the staff recommends the BOA consider in inclusion of the following: 

1. Specify that the landing shall be modified to comply with Section 239.10 L(3) or alternately allow the 
oversized landing based on the fact this existing landing will serve two pedestrian transport features.  
Kevin talked about different size configurations.  The board could consider mitigation like a specific 
color for that lift or possibly some vines to grown up in front of it.  The board can consider removing the 
container that holds the life jackets so it is not as visible.  I would like to note that Kevin built this deck 
in 1985.  It would have been considered a violation in 1985; however it has been more than seven years 
and would be hard to go into enforcement action. We need to do the best we can to make the function a 
landing and not a deck and be visibly inconspicuous from the river.  

2. The Land Management Department shall be notified after each project is completed for compliance 
checks. 

3. Erosion control best management practices be implemented downslope and maintained during the 
construction of the structural erosion control measures. 

4. Alert contractors to the location of the onsite wastewater system to prevent damages.  Kevin is really 
limited if that site would be disturbed for replacement area with the exception of a holding tank.  We do 
not want to encourage holding tanks in that area. 

(LW)  Let’s review the facts before us this evening.  1.) We have an issue with a stairway which is allowable 
under 239 L.  2.) A lift which is allowable under 239 M.  3.) Erosion control.  Jim had made a suggestion that 
we request a condition such as a silt fence during the construction to hopefully control a major rain event.  4.) 
The landing size.  Do you believe that sums up what we are trying to accomplish here tonight?  (JK) Yes.  I 

think the landing size of 85 square feet is excessive.  (LW)  As it stands now he has a deck of about 85 square 
feet?  (JK) Yes that is what was listed in the submittal that I received from Kevin McDaniels.  (LW) Ok we can 
open this up for more discussion or make a motion.  Anyone who wishes to make a motion needs to also 
consider any or all conditions that they would to attach to that.  Keep in mind that we need to help our secretary, 
Ken Peterson with the facts and findings to make everything work in accordance with our riverway ordinance. 
Does anyone have any other discussion?  (AL)  I don’t have a problem with anything at all except for that 
platform on the bottom.  If Kevin is willing to cut off the boards and make that platform 70 square feet that 
would be a little more feasible.  I don’t think we should allow anything to be stored on this platform except for 
maybe the deck box.  (KM)  I would consider a camouflage cover for the box if that would help.  I am hoping 
the board will consider the box to stay on the platform for storage of life jackets and other boating supplies. If 
we have to remove it we will.  It’s harder to carry all of that now that we are getting older.  (LW) By looking at 
the pictures, I don’t believe there is any way to screen this with trees because it is right down on the river.  



7 

 

(KM) We would be happy to plant ivy and let it grow over the top of the box if that would grow there.  (LW)  I 
think that we should also include a silt fence as a condition during construction.  (AL) Yes, I totally agree with 
Jim’s recommendation and conditions.  (LW) We need to make sure that we include all conditions in the 
motion.  (KP) I don’t think that the landing should be a storage place for tables and chairs during the boating 
season.  I may go along with after the boating season to allow for some storage.  That way we can be sure that 
the landing will not be used as a deck.  (LW)  One thing with a tram, it would be a lot easier to bring things up 
to the top than if you were just walking up the steps.  We are approaching slopes that are consistent with what I 

call ship ladders.  I think Jim may have referenced that they were at 30 percent?  (JK)  Yes that is correct.  (LW) 
That is substantial.  (KP) I would suggest that the landing not have anything stored on it during the river season.  
Once the river is shut down for the winter and the leaves are gone it probably wouldn’t be as important to have 
something stored on the landing.  (RS) Is there such a thing as being grandfathered in?  (LW) It sounds like this 
deck or landing was probably built without the benefit of a building permit.  Jim, do your records go back to 
that point of time?  (JK) Yes we do not have a permit.  (LW) That would make this deck or landing an illegal 
structure.  Jim testified that this issue has existed for seven or more years and they would not enforce.  In 
essence we could consider this an illegal nonconforming structure because it did not have a permit.  (JK) Yes 
and it also exceeds the landing size. (LW) Presently the deck is an illegal nonconforming structure.  The 
stairway would not be considered an illegal nonconforming structure is that a correct interpretation, Jim?  (JK) 
Yes that is correct.  Under the plant list that Kevin provided us, he has Nugget Ornamental Hops listed.  They 
grow in sun and shade and their height is 15 – 20 feet.  If you were to put any screening in that area; I would 
suggest the hops. You would put a wire up and the hops would climb to the top.  That would be another option 
if you have any soil at the base of that landing.  (KM)  If they can get root they will grow.  We would be more 

than happy to try that as we like plants.  We only have the table and chairs stored on the landing now because 
the river is up.  If we left the table and chairs down on the beach area now they would become a navigational 
hazard.  (LW) Again, that lift is going to make a great deal of difference verses carrying them up and down the 
stairs.  The lift will be very beneficial.  (BB) As stated in the DNR correspondence, the umbrella over the table 
does not meet the intent of a landing it actually supports the notion that it is a deck. I would suggest natural 
vegetation to screen the landing and to paint a color to make visibly inconspicuous.  I think we could approve 
this landing if we can get it down to 70 square feet.  It will serve the purpose of the stairway and the lift.   
 
(KM) What color to you prefer, green or brown?  (LW) Jim, could you address the color preference?  (JK) It 
looks like there are a lot of evergreens.  I would go with the green to make it blend with the surroundings. (KM) 
Yes that will be fine.  I will contact the lift contractor to have that painted green also as they were going to paint 
the lift brown.  (JK) As long as the lift is an earth tone color it really doesn’t matter.  It just cannot be white or 
black.   

 
(KP) If you look at a 40 square foot landing that has a 4 foot wide stairway coming down onto it and a lift 
coming up alongside; there is hardly enough room to turn around.  I do not think that a 40 square foot landing is 
very practical in this case.  I would agree with a 70 square foot landing.   
 
(LW) Are there any more discussions?  If not, I would entertain a motion but make sure that your motion has 
conditions so we are not guessing at what exactly the motion is.  We want to make sure that we are addressing 
all of the conditions that you would be attaching to this request.   
 
(KM)  I would like to make another comment. Boulder Images has already indicated that they would be using 
the best erosion control practices.  They use a silt fence for all of their jobs. The erosion control measures are 
the right thing to do for this property.  I can’t afford to lose any more soil.  
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(LW) If there aren’t any more comments I would entertain a motion with the conditions that you wish to attach 
to that motion.  (BB) I would suggest that the chairman write down the conditions as we have at least four 
conditions that we want to make specific in this motion.  (LW) OK 1) Best erosion control practices. 2) Color 
that is agreeable with staff. 3) Plant screenings with recommendations from staff. 4) Issues related to the 
landing size because we are talking about a stairway and a lift.  The ordinance is pretty specific that a landing 
cannot exceed 40 square feet for a stairway. Ken our secretary will be completing the facts and findings after 
this meeting.  We want to make sure that we all understand what conditions we are attaching to this motion.  

 
(KP) This is what I have written down so far as requirements: 1) Best erosion control practices. 2) Use 
vegetation to shield the landing with plants that have been approved by staff. 3) Installation of a silt fence. 4) 
Reduce the landing to 70 square feet.  This would be 40 square feet for the stairs and an additional 30 square 
feet for the lift. 5) Caution the contractors to be careful around the septic system. 6) Paint color to be agreeable 
with the staff.   
 
(LW) We have four voting members and two alternates at this meeting tonight. The alternates will not be voting 
and I will not vote unless there is a tie. (MP) I also think that we should have Jim check off these conditions as 
they are completed.  (AL) We will include that in the motion.  (LW) Unless there is further discussion, would 
anyone care to make a motion?   
 
(KP)  I would like to move that we authorize the lift and the stairway based on the plans with the following 
provisions:  1) Best erosion control practices must be followed including a silt fence. 2) Landing to be reduced 

to 70 square feet with 40 square feet for the stairs and 30 additional square feet for the lift. 3) The vegetation to 
shield the landing be installed and planted with staff approval.  4) The color of the stairs, landing and the lift be 
agreeable to staff.  5) The contractors to be informed of the location of the septic system.  6) Jim or the staff 
verifies that all conditions are met during the construction phase.  (LW) Do you wish to include anything about 
the storage box on the landing? (KP) Yes the box can remain on the landing but will need to be camouflaged 
with the painted conditions we discussed earlier.  I also move that the deck may not be used for storage.   (LW) 
OK the motion has been made.  (BB) I will second the motion.  (LW) Ken Peterson has made the motion and 
Barry Barringer has seconded the motion.  Is there any discussion?   
 
(RS) I just want to clarify; can the dock box be used for storing items?  (KP) The landing may not be used for 
storage other than the dock box.  (LW) That dock box does take up some of the square feet.   
 
(JK) I also want to clarify that the motion included erosion control measures. (LW) Yes, it was worded using 

best erosion control practices and installing a silt fence.  (JK) OK.  Kevin had three specific issues and I wanted 
to make sure they were all addressed in the motion. (LW) Ken will you confirm that before we proceed?  For 
the record, could you please read through your motion again to make sure we all understand?  (KP) I moved 
that the lift, stairs and erosion control work proposed by Mr. McDaniels be approved with the following 
conditions: 1) Best erosion control practices must be used including a silt fence be used during the construction. 
2) The landing size to be reduced to 70 square feet (40 square feet for the stairs and 30 additional square feet 
approved for the lift). 3) Vegetation to shield the landing using the recommended plant list from the Land 
Management Department.  4) Color to be specified and approved by staff.  5) The contractors to be cautioned 
about the septic system location.  6) Staff to verify that all conditions have been met during the construction 
phase. 7) The landing is not to be used for storage with the exception of the dock box which will have to be 
painted by the approved color.  (LW) Does that sound like the motion you seconded Barry?  (BB) Yes it does.  
(LW) OK.  Motion has been made and seconded.  Is there any other discussion?  If not, all those in favor signify 
by saying “aye”.  Motion carries.   
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Kevin, you will need to work with Mr. Kleinhans regarding what all is required for the Conditional Use Permit.  
All permits must be obtained prior to starting this project.  (KM) Agreed.  Thank you.  (LW) OK this portion of 
the hearing is over.   
 
(LW) Is there anything else we need to discuss?  (RS) In the future, when we receive this information from Jim; 
do we take it upon ourselves to take a look at the site?  (LW) Yes, we are not supposed to discuss it amongst the 
other members of the board because we want to make sure that we give a fair and impartial hearing to the 

applicant.  (RS) As a courtesy to the landowner, do you suggest that we call them before coming to the site? 
(LW) Yes that would be appropriate if you can.  Sometimes it is difficult to contact them.  If you go out to the 
site, make sure that you have the paperwork in hand to explain why you are there and who you are.  The night 
of the meeting is when we discuss our findings and comments not prior to the meeting.  (JK) Some landowners 
do require a call before coming to the site and I will state that in the information I send you.  (LW) We should 
go to the site independently and not with another member so it cannot be alleged that we are discussing it 
together before the meeting.  We all are reimbursed for mileage to and from the site.  You do need to keep track 
of your own mileage and bring with you at the BOA meeting. Does the board or Jim have anything else that 
needs to be discussed this evening?  I request that all members of the board stay after the meeting until our 
secretary Ken Peterson has filled out the facts and findings form.  Jim will have an opportunity to review the 
facts and findings before we leave this evening.  
 
(LW) I would now like to entertain a motion to adjourn this meeting.  (AL) I make a motion to adjourn the 
meeting.  (BB) I will second the motion.  (LW) Arby Linder made the motion to adjourn and Barry Barringer 

seconded the motion.  All those in favor signify by saying “aye”.  Meeting adjourned at 8:17 pm.  (KM) Thank 
all of you for your time and attention.   

 

 

 

Respectfully submitted by Jacki Drier 



 BOARD OF ADJUSTMENT COMMITTEE 

MEETING AGENDA 

Thursday, June 27, 2013 – 7:00 p.m. 

County Board Room, Pierce County Courthouse, 

414 W. Main St. Ellsworth, WI 54011 

 # Action Presenter 

1 Call to order Chair 

2 Next meeting dates:  Chair 

3 Approve minutes of the May 14, 2013 Board of Adjustment 

Committee Meeting. 

Chair 

4 Discuss take action to consider a request for a Conditional 

Use Permit to allow stairways, lift & structural erosion 

control measures for the property owned by Kevin 

McDaniels located on Government Lots 1 & 2 of Section 11, 

T27N R20W, Town of Clifton (N8393 1251
st
 St) River Falls, 

WI  54022.  Pierce County, Wisconsin. 

         Jim 

        

5 Future agenda items. Jim 

6 Adjourn  Members 
Questions regarding this agenda may be made to the Department of Land Management at 715-273-6746. 
Upon reasonable notice, efforts will be made to accommodate the needs of individuals with disabilities 

requiring special accommodations for attendance at the meeting.  For additional information or to make a 

request, contact the Administrative Coordinator at 715-273-6851. 

A quorum of County Board supervisors may be present.                                     
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MINUTES – Pierce County Board of Adjustment Meeting, Tuesday, May 14, 2013. 

Present:  Lee Wright, Kenneth Peterson, Barry Barringer, Arby Linder, Matthew Purfeerst and Robert 

Schlichting.  Others:   Mike Wenholz (WI DNR Shoreland Specialist), James Kleinhans & Jacki Drier.  Absent: 

None. 

 

Chairperson, Lee Wright, called the Board of Adjustment meeting to order on Tuesday, May 14, 2013 at 7:00 

p.m. at the Pierce County Courthouse in the Pierce County Board Room, Ellsworth, Wisconsin.  This is not a 

public hearing tonight. This is just a meeting for the Board of Adjustment members. 

 

Lee Wright (LW) noted that Mike Wehnolz from the DNR would also be joining the meeting.   

 

1
st
 item:  (LW) The first order of business is to set up future meeting dates.  Jim has mentioned that there are a 

number of items that will be coming up.  Do you expect that we will have anything in the month of June, Jim? 

(JK)  I have a check and application on my desk.  I do not know if it is complete yet.  (LW) If I am not 

mistaken, I believe that we already have a meeting set up for June 27
th

.  (JK) That is correct.  (LW) We need to 

set up a meeting for July.  We have a choice of either the Thursday of the 18
th

 or 25
th

.  Let’s make it the 25
th

 of 

July so we are about a month away from our June meeting. Will Thursday, August 22
nd

 work for everyone for 

our August meeting?  Jim, do we know if we need to schedule beyond August?  (JK)  I think we are fine with 

those scheduled meeting dates.  (LW) Let the record show that future meetings are scheduled for Thursday, 

June 27
th

, July 25th and August 22
nd

.   

 

Next agenda item is to review and approve the minutes from our last February14, 2013 Board of 

Adjustment Meeting.  (LW) Has everyone had an opportunity to review these minutes?   If so, I would 

entertain a motion to accept and sign the minutes.  Arby Linder (AL) has moved to accept the minutes from the 

last Board of Adjustment meeting.  Motion seconded by Matthew Purfeerst (MP).  All in favor – motion carries 

and minutes signed. 

 

(LW) The next item for discussion is item #4 to elect a Secretary for the Board of Adjustment Committee.  

One of the primary duties of the secretary is to help fill out the Facts, Findings & Conclusions form prior to 

leaving after a Public Hearing.  We need to document how our decision relates to the ordinances either pro or 

con.  I would like to entertain a motion for someone to volunteer or nominate someone for the position of the 

secretary.  Barry Barringer (BB) I would like to nominate Ken Peterson.  I have known him for a long time and 

think he would work as our secretary.  Arby Linder (AL) Ken is a good man, I second the nomination.  (LW) 

OK, it is still open for any additional nominees.  Anyone wish to nominate anyone else?  I would like a motion 

to close the nomination.  Matthew Purfeerst (MP) I move to close the nomination.  (LW) OK, nominations are 

closed.  We have a quorum of 3 members to make this decision.  All those wishing to nominate Ken Peterson in 

his absence to become secretary signify by saying I.  OK, Ken Peterson is our new secretary.   

 

PIERCE COUNTY, WISCONSIN 
DEPARTMENT OF LAND MANAGEMENT & RECORDS 

Pierce County Courthouse 

P.O. Box 647, 414 W. Main St, Ellsworth, WI 54011 

Planning Office 715-273-6746  

Zoning Office 715-273-6747   

Fax 715-273-6864  
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(LW) Item #5: We are going to have a discussion with our DNR Representative Mike Wenholz regarding 

a recent board decision.   

Mike Wenholz (MW) I would like to thank you for taking the time to have this meeting.  I want to discuss the 

goals of why I am here.  I am not here to bash the Board of Adjustment.  This meeting is to learn by walking 

through the past request and decision.  I also hope that this meeting will prevent an undesirable trend from being 

established.  I fully understand that is not an easy task that you have.  I have 26 counties of regular shoreline 

zoning from Polk County all the way down to the Illinois border and over to the central part of the state.  I also 

have the lower St. Croix Riverway.    

 

(MW) I am assuming that all of you have the Zoning Board Handbook?  (JK) Yes, our attorney upgraded the 

handbook; they have an expanded version.  I need to get a book to our new members yet.  (MW) This handbook 

outlines what your primary role is as BOA members.  The primary role of the BOA is to hear, review and 

decide administrative appeals, Conditional Use Permit (CUP) and variance requests.  In other words, you hear, 

review and decide cases where there is an alleged error in a zoning decision which is rare or where a relaxation 

of the ordinance is sought.  You are a Board of the County.  Your role is to assure the County’s ordinances are 

being implemented as intended, fairly and consistently.  You are doing this for the sake of the citizens and the 

zoning staff/corporation counsel; not just for the protection of private property rights or just to side with the 

zoning department.  You have to remember to always be consistent and fair, but primarily be true to the 

ordinances.  That is not always popular which makes it hard.  The ordinances sometimes may have holes in it 

which in those cases will really put the BOA to task. 

 

(MW)  I would like to walk through the Beck decision next.  This request involved the big walk way and the 

multi-level decks and stairway.  The DNR Department did not agree with your decision.  We had the option to 

appeal but because there has not been a history in Pierce County of decisions that we disagreed with we did not.  

Heidi Kennedy who is the program coordinator and I decided to use this decision as a training piece for the 

future requests instead.   I would like to come to all of the BOA meetings but I need to balance my time and 

money and just go to some of them.   

 

(MW) I would like to go over the bullet points in the handout I provided. I will start with my comments.  I was 

confused as to where the bluff line was for the Beck property.  Even Jim was confused as to where the bluff line 

was located.  The slope preservation zone was unclear.  I thought that Mr. Beck’s entire site was a slope 

preservation zone according to his presentation.  No one was sure.  On these river way issues, slope 

preservation zone is very different from shore land zoning.   The one thing that I have learned from Dan 

Bauman who is our Regional Director, you don’t budge on in the Riverway is the slope preservation zone.  In 

my opinion for the Beck case, there wasn’t enough key data provided to make a good decision.  The data that 

was provided suggested not meeting the bluff line and/or nonconforming accessory structure requirements of 

the ordinance.  If you don’t have enough data for you to make a decision, it’s OK to postpone the hearing.  The 

key data items are the ordinary high water mark setbacks, slope preservation zone delineations, bluff lines and 

setbacks of 40 feet.  If you don’t have that information on the Riverway requests, send back to the owner and 

proceed with hearing after they bring it to you.  You need those key data items to make a decision.  When I 

wrote my comment letter to you, I was hoping that you would postpone this hearing until you received more 

data from Mr. Beck.  I was surprised when Jim called me the next day and told me that the BOA approved the 

request because I didn’t think you had enough data to make a decision.  (MP)  I have a comment; Mr. Beck 

wasn’t doing any excavation.  He was building on existing foundation pads.  I don’t understand why you feel 

this was such a bad decision.  (MW) In this case, all of his decks, walkways and stairs were considered to be 

accessory structures.  We were unsure where the setback line was located to make a determination if they 

should be considered to be non-conforming structures.  We needed to figure out how much would be considered 
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non-conforming.  Jim even recognized that Mr. Beck’s original kitchen and deck request maybe should not have 

been approved when reviewed the data.   

 

(JK) I looked at what Mr. Beck provided.  He did a lot of survey grade lines with his laser.  I went on both sides 

of the property on the adjoining property.  This diagram shows the original contours when the house was built.  

It didn’t make sense to me.  I later realized that Mr. Beck put a lot fill around that building site when he built his 

house.  He created the slope preservation zone because he probably put 4-5 feet of fill to build up the house 

where he wanted it to sit on that lot.  These are the original contours when the land division was done.  He 

altered the contours in the immediate vicinity of the house.  (MW) Once someone modifies their site with fill, 

whatever the slope is now is what we would make our determination from.  To answer your question regarding 

the excavation Matt, when dealing with Riverway issues always review article 239-11 which is the Riverway 

Ordinance.  Non-conforming accessory structures information is located in 239-11-C.  You always need to 

know if the structure is in the slope preservation zone to make a determination. The total footprint of all 

nonconforming accessory structures within 75 feet of the ordinary high water mark (OHWM), within a slope 

preservation zone or within the bluff line setback area may not exceed 500 square feet.  Mr. Beck was way over 

the 500 square feet if he was within the slope preservation zone or the bluff line setback area.  In my opinion, 

Mr. Beck’s entire property is in the slope preservation zone and should not have been approved for any 

additional decks, walkways or stairs.  It doesn’t matter how much excavation they are doing or based just on the 

foundation.  Its how much surface area of these different pieces exists.  I also did not think the Becks met the 

unnecessary hardship or unique property limitations.   

 

(MW)  239-11-C also states that the non-conforming accessory structures may not be structurally altered, 

reconstructed or expanded, except that garages and storage shed may be structurally altered, reconstructed or 

expanded if all requirements are met where applicable.  We have no idea why decks are not included in this 

section.  We had a meeting in November 2011, since then I have been trying to start the process to get the rule 

changed to include decks as long as they meet the same requirements.  Mr. Beck still wouldn’t have met that 

requirement because he was over the 500 square feet limit.  If we are able to change this rule it will help some 

of the other requests you will be receiving.  Regarding the reconstruction or expansion of a nonconforming 

accessory structure (deck), any local county ordinance has to be at least as restrictive as the state code but it can 

be more.  With any ordinance that is approved, the DNR has enforcement discretion; it comes down to the 

Corporate Counsel and the Zoning Department to determine how to deal with the decks.  At this time, every 

municipality is in agreement that they want decks to be included.  I don’t believe anyone is opposing this rule 

change.  It may take a year to get this amended but we are working on it.  If you receive future applications for 

altering, reconstructing or expanding decks, you will get a letter from me asking if it meets the requirements 

stated in 239-11-C.  You will need to work with Jim to determine how you want to deal with the deck requests 

until the rule is changed to include decks. 

 

(BB) The whole reason we met with Mr. Beck is because he wanted to expand his deck for a fire escape for his 

wife.  He did a pretty good job in selling his request to us.  I was conflicted on how to respond to his request.  I 

understood that there was supposed to be a condition put on the deed.  The condition was to read that when the 

property was sold after the Becks moved on; all nonconforming structures would be removed. 

 

(LW) In this particular incident, we could have approved a lateral deck and gone off to the side of the structure; 

therefore wouldn’t have built any permanent structure closer to the river.  Would that have been an acceptable 

alternative?  (MW) Yes it may have, I think that Mr. Beck is in the bluff line setback if not the entire slope 

preservation zone.  I believe that he had one deck that was existing is that correct Jim?  (JK) Yes he had one 

deck that he tore down and rebuilt.  (MW) He should have shown the Zoning Department that one deck to show 

where the footprint existed.   
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(MW) Next we will discuss the BOA Decision Document.  Chapter 15 of the Zoning Board Handbook is 

probably the most useful section of the handbook which is all about variances.  (LW) Excuse me Jim; do we all 

have this chapter in our handbook? I can’t find section 239-11 in my book except for a little is referenced at the 

top of the page.  (JK) I will make sure that all of you have the complete Riverway ordinance in your books.  

(MW) Page 98 of Chapter 15 talks about additional standards and specifics of items such as financial hardship 

and variances to meet code. In your Facts, Findings & Conclusions for Mr. Beck you explain your decision in 

Section 14(A).  The hardship is due to physical limitations of the property rather than the circumstances of the 

applicant because the building site has been elevated to create multiple bluff lines during the original 

construction resulting in variable interpretations of the bluff line location.  You are basically saying in that 

statement that you are really unsure of where the bluff lines are located which tells me that there was some 

confusion in this request.  Once a site has been resloped it is what it is after it is completed.   In some cases it is 

the opposite when the applicants change the slope by flattening the site, which makes it much easier for those 

that created slope preservation zones.  Any time when you have greater than 25 feet of 12 percent or more slope 

it is considered slope preservation zone.   Unique property circumstance is not the buildings but is the land on 

the site uniquely different than the sites on both sides of the property.  This unique property circumstance does 

not happen very often on the Riverway because most properties are pretty similar unless there is a cliff or 

something else different than the neighbors.  I think maybe this request confused you a little and maybe you 

didn’t realize that once the owner resloped the site with the added fill that the new slope is what you use to 

determine slope preservation now. It is too difficult for the BOA, the Zoning Department or anyone to figure 

out what the bluff line was before to determine slope preservation.  Use the new developed slope to figure the 

slope preservation zone for all future requests.   (B) The variance will not harm the public interest because the 

dwelling and the accessory structure addition is visibly inconspicuous from the St. Croix River and meets 

criteria under Wis. Stats 59.694(7) (c) and the purpose of the Riverway Code.  I agree with item B.  (C) For an 

area variance, unnecessary hardship exits when compliance would unreasonably prevent the owner from using 

the property for a permitted purpose or would render conformity with such restrictions unnecessarily 

burdensome.  An unnecessary hardship is present because the code does not allow for special needs egress 

acceptable with ADA standards required for wheelchair maneuverability for this dwelling per Sec. 239.C. (1).  

This is also true.  I can see where this gets confusing especially when you have a handicap situation.  In your 

Facts, Findings & Conclusions in Section 10(A) it states that only the minimum relaxation of dimensional, 

density or other standards needed to provide reasonable access may be approved.  I highly disagree that Mr. 

Beck’s proposal was the minimal needed for reasonable access.  Other options meeting ADA requirements 

could have been done such as going off the side of the house.  Two or three of the standards for granting a 

variance are mentioned in Chapter 15 of the Zoning Board Handbook and are relevant/important in the Beck 

case.  One is that the parcel-as-a-whole must be considered when applying the unnecessary hardship test.  Using 

this standard, the minimum relaxation of the standards would have been to build an escape out of the side of the 

house and directly out to the street.  Two, arguably the circumstance of the applicant standard could have been 

considered with ADA requirements being allowed in a reasonable fashion.  Finally, if the BOA was concerned 

about the loss or additional costs of removing the after-the-fact portions of the walkway and deck, it wasn’t to 

be considered anyway.  Financial hardship should never be a standard for granting a variance. The department 

clearly disagrees that the three required criteria for being granted a variance were demonstrated.  I was surprised 

that the BOA didn’t even require mitigation.  In my opinion it’s a big red flag if you grant a variance like this 

and do not require any mitigation.  You need something to offset the variance especially when the request is in 

the River Way.    

 

(MW) When the counties update their regular shoreline zoning ordinance it will require mitigation for certain 

things.  (LW) The definition of mitigation is that we are altering what they are requesting to some degree?  

(MW) In your Pierce County Code the definition of mitigation is spelled out for you in Sec.239.11.E.  The goal 
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of mitigation is to reasonably offset something that you are granting that the ordinance does not technically 

allow because of unique situations.   Mitigation is a way to balance or offset that development.  (LW) Would an 

example be to grant a deck but remove the porch?  (MW) Yes that would be an example of mitigation.  It would 

be something sensible for example if someone had an old shed or gazebo that was close to the water that could 

be removed.  You have the power to put conditions in your variances.  The Beck case should have had 

mitigation required because of the setbacks under this section of ordinance.  If the applicant doesn’t like the 

conditions you require; it’s up to them if they want to continue to do it.   They may decide not to do it or wait 

five years to see if the BOA changes and try again.  (JK) The code says that mitigation measures should be 

roughly proportional to the magnitude of the impacts of the proposed project.  (AL) Don’t you feel that we 

offset that variance by putting the condition in that he has to remove or tear off all of the decks and walkways if 

they moved?  (MW) Yes to a point, that probably was the main reason we decided not to appeal and do this 

training session instead.  Yes that was a good condition but I wouldn’t call that mitigation.  (JK) I think that 

plantings for his mitigation really didn’t make sense because he is so far from the river.  He is 300 feet in some 

places from the ordinary high water mark so we didn’t think it was necessary for Mr. Beck to do any planting 

because it was visibly inconspicuous.  (LW) We looked at his pictures and you couldn’t see his property and he 

had pictures from the different times of the year.  That was part of his testimony that he brought with him for 

his presentation that evening.  He had a full slide show that evening as ammunition.   

 

(MW)  Mitigation is something that you will use for the deck requests that you have coming up as it will be 

required in this section.  If they already have a fully vegetative area; they have already met that mitigation.  

Your code states that an affidavit describing the approved mitigation plan shall be executed and recorded with 

the County Register of Deeds by the property owner within 14 days after approval of the mitigation plan.  The 

affidavit shall alert all subsequent purchasers of the land of the requirements of the mitigation plan.  (LW) I 

believe that we were going to require Beck to put the language of tearing down the decks on his recorded deed.  

(JK)  As soon as Mr. Beck comes in for his permit it will be put on his deed.  (LW)  We know the situation of 

Mr. Beck and his wife, what if someone else comes along and has asthma?  (MW)  You explained it pretty well 

in your condition which states: the handicap escape route approved with this variance request shall be removed 

either at the time of sale or whenever the property is no longer occupied by a tenant with a doctor diagnosed 

medically identified disability and to see deed restriction.  (LW)  We are talking about issues relating to egress 

such as can’t walk or maybe they are blind.  What do we do to firm this up so it doesn’t become a potential 

monster for the next one?  (MW) You need to be very specific when writing these conditions.  You may have to 

work with Corporation Counsel when writing these conditions when putting on deed restrictions.  (LW)  We all 

want to make sure that in the future, we use a dialog that is interpretable by everyone to make sure that the 

intent that the BOA was trying to accomplish is followed through.  (MW) Absolutely, I one hundred percent 

agree with you.  As a board you need to really spell out what you mean.  It is very important and should be done 

as a group right after the meeting.  Part of the secretary’s role is putting the document together to make sure all 

the important parts are include and be very specific especially if putting on the deed.  The requirement you 

noted for Beck’s condition to remove the handicap escape route at time of sale or such time as a doctor 

diagnosed disabled person no longer lives at the residence must include all the pieces that were not allowed by 

code.  I hope the Becks are absolutely clear on all the conditions which would include all of the walkways and 

the decks on the north side of the house except for part of it.  You need to remember that he would have only 

been allowed to have a total of 500 square feet.  

 

(MW) Mr. Beck really sold his narrative that his request was all about a fire escape route for his handicap wife.   

In my opinion if you looked at his request logically, there are a few things that don’t make a lot of sense.  1) 

Why do they have a third floor bedroom if she is that handicapped? (KP) They are going to put a lift in as all the 

bedrooms are located on the third floor.  (MW) OK – 2) Most fires start in the kitchen or garage.  I don’t clearly 

understand his request for all this decking because of this very long route to get to safety.  They will have to 
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pass by both the kitchen and garage to get to safety.  If they would have the deck off the side of the bedroom 

directly to the street, it would roughly be one third the distance and avoids the kitchen and garage.  I’m not sure 

if any one questioned this option during the hearing or not. This option would have been more in line with the 

standard minimum relief necessary for an escape route.  He needed a lot of things that were not allowed by code 

to make this plan happen.  I think the deck off the bedroom would have reasonably and logically served that 

purpose for an escape route much better with the minimal relaxation of the code.  (KP) It would have taken a 

pretty substantial ramp on the north side of the house and would have to deal with the entrance wires. (MW)  I 

understand that, maybe it wouldn’t have worked.  I didn’t get any sense that option was even brought up.  (LW)  

No, that option was deliberated.  (MW) I didn’t see it in my notes from Jim.  (LW) It would have been part of 

the recorded minutes that were approved tonight.  He had a window in that bedroom that he could have enlarged 

with an egress door.  He claimed that he would have had some issues with the utilities.  I believe that the deck 

could have possibly gone over the utilities.  (MW) OK, I’m glad that it was discussed.  I know my comments 

seemed a little too strongly that “this was in essence an almost complete give-away”.   You did put that 

requirement in to remove decks and walkway after property is sold or owners move; so not a total give-away.  

In a lot of ways it seemed like the Becks got a lot of deck for a pretty rare “what-if” scenario.  Chances aren’t 

super high that they are going to have a fire.  They got a lot of deck that wasn’t allowed by code.  

 

(MW) The BOA should prepare its own decision documents immediately after the hearing or as soon afterward 

as possible.  You must be able to convey your reasoning and rationale.  It would be very difficult for someone 

else to do this not knowing your reasoning or rationale nor may they support it. It is not fair to the zoning staff 

or someone else to have to prepare the decision document and it may create problematic conflicts if they do 

that.   It is part of the BOA role to write their own decision documents so it is written exactly as you meant and 

conditions written correctly.  

 

(MW) Moving forward, I hope you all learn from this decision.  We do not want this sort of thing to become a 

trend.  Jim has told me that there are many more of these very similar requests coming in the near future.  If 

there are continued poor decisions made from the BOA it is likely possible that we would conduct a review or 

appeal of one of your decisions.  I am not the final authority to do that but I can push the idea forward.  I do 

want to really stress that you have two very good staff people.  Of my twenty-six counties I deal with, Jim and 

Emily are two of my better staff people.  They are very thorough and very good.  I just wanted to stress that you 

do have very good support service with them.  Jim is probably the single best of any of the counties I have as he 

goes out to these sites and follows-up with these which is a real asset to the BOA.  He is always doing his best 

to assure that there are not inconsistencies.  Please know that you can also use me as a resource.  I am available 

to answer any of your questions as they arise.  I would be glad to help you walk through some of the ordinances 

if you don’t want the zoning staff to influence your decision.  I have business cards for all of you to take if you 

would like.  I know in general, you don’t get a lot of shoreline zoning or river way issues.  They are not easy to 

deal with because you are usually working with a group of people that aren’t used to being told “no” on the 

riverway. They have more resources to work with so they will come up with another angle or idea and try it 

again.  You will also have more after-the-fact permits on the riverway because this group of people tends to do 

what they want, right or wrong.   

 

(MW) I will now open this up for discussion.  Does anyone have any thoughts, comments or questions?  If you 

think I was way off base on some items, please bring your concerns forward.  Hopefully you found this training 

session useful.  (AL) Does Minnesota have the same zoning rules as we do in Wisconsin?  (MW) No they are 

not the same.  We were supposed to have the same standards as Minnesota.  There is absolutely zero political 

will that they will make their standards the same as Wisconsin’s standards.  There are more urban settings on 

the Minnesota side than there is on the Wisconsin side.  There are lesser setbacks in the city areas.  Everyone on 

the Minnesota side gets to look at a nice bluff.  Everyone that does all the work on the Wisconsin side gets to 
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look at a mowed lawn which is frustrating.  (BB) Is this a federal law or is the National Park Service the 

enforcer of the rules in Minnesota?  (MW)  It is a partnership commission.  It is a federal rule for the 

Namekagon River / St. Croix National Scenic Riverway.  The zoning for this area is a state code; legislation 

requires each of the states to do something.  There are three commissioners that is technically the ruling group; 

the park service superintendent, Chris Stein, the Wisconsin DNR Regional Director, Dan Bauman and the 

Minnesota DNR Regional Director.  There is also a partnership team that basically deals with policy issues that 

may arise like the Asian Carp issue or camping restrictions.   The partnership team will bring these issues to the 

commissioners.  The ordinances are under the delegation of where each of the states has their own zoning 

ordinance for the St. Croix Riverway.   

 

(LW) To sum this up, we could have done things differently on the Beck request.  Here on forward we need to 

look at issues related to the property and not that of the individuals.  (MW) Yes, that is a big step.  (LW) We 

cannot consider issues related to monetary consideration.  It is not unique to the individual it is unique to the 

property.  (MW) I want to point out page 98 in your handbook, it is very well referenced.  Every one of these 

issues was a state court case in Wisconsin.   A court set the precedence for these issues.   (LW) For the future, if 

we have an ambiguous bluff line, we need to suspend the meeting until we can establish/determine the bluff 

line. (MW) Yes because you do not want to reward the applicant that doesn’t give you a good application.  Your 

ordinance requires the applicant to give you a complete application so you are able to make a good decision.  It 

is your responsibility as a board to send back the application to get more information or in some cases you may 

require a survey.  (MW) In my opinion, Mr. Beck condemned himself with the application he turned in. He 

shouldn’t have gotten anything.  (JK) It is my responsibility to get a complete application from the applicant to 

the board.  (LW) The DNR letter did not come in until the day of the meeting; actually it was after business 

hours.  We did not have the option to discuss your letter or even have time to contact Mr. Beck to postpone the 

meeting if we had decided to do so. (MW) I apologize for that.  I couldn’t determine the bluff line or slope.  He 

changed his slope by adding the fill around his house which put him in the slope preservation zone.   

 

(LW)  Jim has done a very good job in helping us with ordinance questions.  It would be helpful to have our 

own books.  (JK) I will give all members a copy of the Riverway ordinance.  (MW) I will try my best to come 

to the next hearing.  I would also like to do a site visit before the hearing to get a better understanding of what 

the applicant is requesting to so see the property first hand.  (JK) The staff report is mailed to the board 

members two weeks prior to the meeting.  Everyone should have ample time to view the site before the hearing.  

(LW) We usually view the site a week or ten days before the hearing.  (JK) We have a couple of complicated 

sites coming up.  (MW) I would suggest that you do not view the sites together.  I also should not view the site 

with Jim or the board members.  Everyone will be able to provide unbiased comments at the Public Hearing.  

(JK) Yes we go separately.   

 

(MW) I appreciate the time you all took out of your schedules to attend this meeting.  Again as a reminder, the 

Conclusion of Law decision document should be completed right after the meetings to ensure that everyone’s 

thoughts are documented on paper.  I would suggest that you read Chapter 15 in your Zoning Board Handbook.  

It is very helpful when granting variances.  You must be very specific in your wording for the approved 

conditions allowing only minimal relief. 

 

(JK) Mr. Beck doesn’t have a land use permit yet for his approved variance.  We will put the conditions of his 

variance on the deed at that time.  (MW) You could work with your Corporation Counsel to change the wording 

to be more specific on the condition especially since it will be on his deed. You need to write out which pieces 

need to come out after the Becks move or property is sold.  It does not matter if the ordinance changes in the 

future.   
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(LW) Ken Peterson has been elected as our new secretary.  Do we have anything else to discuss?  If not, I 

would like to entertain a motion to adjourn this meeting. (AL) I motion to adjourn this meeting.  (MP) I second 

the motion.  (LW) Ok, motion has been made to adjourn and seconded.   All those in favor signify by saying 

“I”.  Motion carried and meeting adjourned at 8:52 pm. 

 

 

 

Respectfully submitted by Jacki Drier 



 BOARD OF ADJUSTMENT COMMITTEE 

MEETING AGENDA 

Tuesday, May 14, 2013 – 7:00 p.m. 

County Board Room, Pierce County Courthouse, 

414 W. Main St. Ellsworth, WI 54011 

 # Action Presenter 

1 Call to order Chair 

2 Next meeting date Chair 

3 Approve minutes of the February 14, 2013 Board of 

Adjustment Committee Meeting. 

Chair 

4 Election of a Secretary for the Board of Adjustment 

Committee. 

         Chair 

        

5 Discussion of recent Board  decisions Mike Wenholz, 

DNR 

6 Informal training exercise  Jim Kleinhans 

7 Future agenda items and update Jim Kleinhans 

8 Adjourn Members 
Questions regarding this agenda may be made to the Department of Land Management at 715-273-6746. 
Upon reasonable notice, efforts will be made to accommodate the needs of individuals with disabilities 

requiring special accommodations for attendance at the meeting.  For additional information or to make a 

request, contact the Administrative Coordinator at 715-273-6851. 
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MINUTES – Pierce County Board of Adjustment Meeting, Thursday, February 14, 2013. 

Present:  Lee Wright, Kenneth Peterson, Barry Barringer and Matthew Purfeerst & Arby Linder.  Others:   

Anton Beck, James Kleinhans & Jacki Drier.  Absent: None. 

 

Chairperson, Lee Wright, called the Board of Adjustment meeting to order on Thursday, February 14, 2013 at 

7:00 p.m. at the Pierce County Courthouse in the Pierce County Board Room, Ellsworth, Wisconsin.  We have a 

quorum here this evening since all of our members are present. 

 

Lee Wright (LW) noted that Jason Frey presented Board of Adjustment training to the members at 6:00 pm.  

Everyone is to take a white binder home with them.   

 

1
st
 item:  (LW) I would like to set up future meeting dates.  Jim, do you have anything on the docket at this 

time?  Jim Kleinhans (JK) No, but there is something in the works, I am just waiting for the application.  (LW) 

OK, is there any need to schedule a meeting for the next month, which would be the month of March?  (JK) No.  

(LW) We should probably go to the month of April.  Let the record show that meeting dates have been 

scheduled for Thursday, April 18
th, 

May 23
rd

 & June 27
th

. 

 

Next agenda item is to review and approve the minutes from our August 16, 2012 Board of Adjustment 

Meeting.  (LW) Has everyone had an opportunity to review these minutes?   If so, I would entertain a motion to 

accept and sign the minutes.  Arby Linder (AL) has moved to accept the minutes from the last Board of 

Adjustment meeting.  Motion seconded by Matthew Purfeerst (MP).  All in favor – motion carries & minutes 

signed. 

 

(LW) The next item for discussion is item #4 to Discuss take action to consider a request for a variance to 

allow replacement of a nonconforming deck, a deck addition and stairs on a home owned by Anton F. & 

Kathleen K. Beck located in Lot 11 of Cedar St. Croix subdivision in the NW ¼ of Section 3, T26N 

R20W, Town of Clifton (N6357 1323
rd

 St) Prescott, WI  54021. Pierce County, Wisconsin.   

 

(LW) Could I verify who has had an opportunity to visit the site?  Three of the five of us have visited the site: 

Ken Peterson, Matthew Purfeerst & Lee Wright.   

 

(LW) Before we go any further with the meeting we need to discuss a few issues related to the County Board of 

Adjustment.  This is an open meeting and the proceedings are being recorded.  We want to make sure that 

anyone who has the floor speaks into the microphone.  The microphones are all active so any comments that 

don’t relate to the hearing will be recorded and that would not be favorable to the hearing.  Let’s go over the 

Board of Adjustment and its authority. The Board of Adjustment meeting and the public hearing to be 

considered this evening are open to the public which means that anyone present may speak providing that they 

stand up and identify themselves.  All must sign the attendance sheet which is at the podium.  There is a tape 

PIERCE COUNTY, WISCONSIN 
DEPARTMENT OF LAND MANAGEMENT & RECORDS 

Pierce County Courthouse 

P.O. Box 647, 414 W. Main St, Ellsworth, WI 54011 

Planning Office 715-273-6746  

Zoning Office 715-273-6747   

Fax 715-273-6864  
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recording being made of these proceedings, therefore it is important that you state your name and address before 

addressing the board. It is requested at this time that no one interferes or interjects comments while another 

person has the floor.   The chair will allow adequate time for anyone wishing to speak. Please speak into the 

microphone.  The County Board of Adjustment is an appellate board required by state law in any county or 

municipality which has adopted a zoning ordinance.  The board is a judicial body whose purpose is to give a 

fair and full hearing to any persons whose property interests are directly or adversely affected by the provisions 

of the zoning ordinance or/and interpretation of the ordinance by the local administrative officials.  The board 

does not have authority to amend or repeal any provision of the zoning ordinance.  Its sole authority is to 

interpret the ordinance and apply its provisions to the facts and evidence presented.  The board is interested in 

hearing all pertinent evidence to this case.  All witnesses will be sworn in; this includes the applicant, any 

witness with special expertise as well as any member of the audience who wishes to testify.  The applicant will 

have 30 days after this meeting to appeal any unfavorable decision with the Pierce County Circuit Court.   

 

(LW) Jim has the public hearing been printed in the public newspaper? (JK) Yes it has.  (LW) OK, at this time 

may I have you raise your right hand and be sworn in? Do you promise to tell the whole truth and nothing but 

the truth under penalty of perjury?  (JK) Yes (LW) OK, would you please be so kind to read the notice 

published in the official newspaper?  (JK)  Public notice is hereby given to all persons in Pierce County, 

Wisconsin, that a public hearing will be held before the Board of Adjustment on the 14
th

 day of February, 2013 

at 7:00 p.m. in the County Board Room, Pierce County Courthouse, Ellsworth, Wisconsin, under Chapter §239-

12 of the Pierce County Code, for an after the fact variance for a replacement and expansion of an accessory 

structure (deck) on property zoned Rural Residential-12 in the St. Croix River way owned by Anton F. & 

Kathleen K. Beck on Lot 11 of Cedar St. Croix Subdivision, NW ¼ of Section 3, T26N, R20W, Town of 

Clifton in Pierce County, WI.  All persons interested are invited to said hearing and to be heard.  (LW) Thank 

you, Jim.   

 

(LW) Mr. Beck, we have already met and I know that you have signed in; I would suggest that you take a chair 

that would be more comfortable to you so that you could speak into the microphone.  Please raise your right 

hand, Do you promise to tell the whole truth and nothing but the truth under penalty of perjury?  Anton Beck 

(AB) Yes I do.  (LW) Thank you Mr. Beck, would you please have a chair.  (AB) I have brought my PC and 

will use a projector to show the board members the property so they have a better understanding if they were 

unable to do a site visit.   I also have some handouts which are hardcopy as to what I have in the computer for 

each of the board members and Jim.  (LW) Mr. Beck, I have already sworn you in but could you please state 

your full name and home address.  (AB) Anton F. Beck, address is N6357 1323
rd

 St, Prescott WI 54021.  (LW) 

You are the applicant this evening?  (AB) Yes I am, I would like to thank the board for being here to tonight on 

Valentine’s Day and would particularly like to thank Jim for the help he has given me in understanding the 

situation I am in and helping me prepare for this board meeting. 

 

(LW) Jim, have you had an opportunity to give the board members the correspondence you received from the 

DNR?  (JK) Yes I have given a copy to the board members and I will also give a copy to Anton which we just 

received tonight at 6:00 p.m. 

 

(AB) OK we shall get started with the presentation.  The Table of Contents states:   

 Why I am before the Board of Adjustment tonight 

 Purpose for my presentation 

 Reasons to approve the variance 

 Process used to evaluate alternative fire escape concepts 

 Summary results 
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 Detail discussion 

o Home owners physical limitations 

o Presence of unique property limitations 

o Analysis of Exhibits A,B,C,D,E & F 

 Evidence of protection of the public interest 

(AB) I am here to ask for a variance to the strict interpretation of restrictions, that permit me from completing 

my (as currently built) fire escape route from the third floor master bedroom in the event of a fire in the third 

floor master bedroom to the ground level.  I am also here because I made some bad assumptions.  I assumed 

that I could use some old footings that were there since the house was built.  I thought I would be able to put the 

walkway in front of this.  Jim showed me this was in error and took me through the complexity of the laws.  

The purpose of my presentation is the need for the proposed fire escape route (Exhibit A).  That Exhibit A is the 

only route that is possible due to the unique property limitations.  It protects the public interest because the 

requirements are so unique that it would not be readily used by other people that want to get variances or 

exceptions to the rules and regulations.  It provides us the homeowners with a dramatic reduced risk of injury or 

death by fire or suffocation.    

 

(AB)  Reasons to approve this variance: 

 Home owner’s safety – to recognize and accommodate the safety needs to the home owners by granting 

a variance to the strict letter of the restrictions because of the validity of the home owner’s needs. My 

wife is handicapped, she does need help.   

 The unique property limitations 

 The unique structural limitations of the house 

 The plan does protect the public interest 

 Does not impair the river view or does not affect the slope in any way. 

 The public interest is preserved because we still protect the slope. 

(AB) How did I prepare for this presentation? 

 I took every one of Jim’s cases as possibilities for escapes from the master bedroom and looked to see 

how feasible they were in regards the specific property limitations and the impact of the structure of the 

house. 

(AB) Please look at the satellite view of my property provided by Google on the internet.  The red line shows 

the path from the third floor bedroom (which staircase does not exist) to the deck to the walkway to the south 

deck and around to the parked truck.  The gasoline bushes which are red cedars burn very readily that surround 

our property.  We have always been very concerned about fire.  We had this home built when I was in my late 

30’s.  Currently under the third floor master bedroom window is a rope ladder.  The window has an extra-large 

pane so it’s wide enough so we can get out.  The theory was to hang the ladder rope there to get down to the 

north deck and jump off the deck.  I am going to be 75 years old on March 9
th

 and my wife is 71 years old with 

all sorts of leg problems.  Neither one of us are able to jump off that deck anymore.   

 

(AB) The path to safety is out the master bedroom window which I would replace with a sliding glass door 

which is 3 feet wide by 13 feet long which is one foot less than the maximum that is required by code. I would 

build a set of stairs, this structure would exist on the existing north deck, across the 5 foot walkway to the south 

deck, down the ramp to the concrete landing to the only flat piece of ground I have on the property.  The rest of 

property is all sloped because when this place was built it was all put down on limestone and 6 feet of fill on 

this side and tapers off in every direction except for this one area.   
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(LW) If anyone has any questions for Mr. Beck, I think you should raise your hand.  Again this is what Mr. 

Beck is proposing not what is finished. 

 

(AB) When Jim came to my property in October of 2007 he told me that I was violating the rules, I quit. 

(LW) Jim, can I ask a question of you at this time?  If we go to the western most portion of the house, which is 

approximately 8 feet back of where the deck is; it is actually above where the red line is?  Originally the deck 

was no further towards the river than that red line.  (JK) Yes (LW) What is shown on the diagram matches the 

dimensions of the footprint that is not actually finished, correct? (JK) Yes, just the footprint.  (LW) OK, thank 

you.  (AB) This is where I made my mistake; I assumed that these footings were enough support to build on 

because they were there prior.  I do not intend to ever go beyond these beams as I only need a 5 foot walkway to 

get my wife across here and down to the ramp and to the car or truck.  In fact, we were originally going to build 

a deck out another 2 feet out but we got so used to looking at the deer and other animals going past the house, 

we never did it.  After the collapse of my wife’s leg in March of 2010 in Washington DC where she was with 

me, I finally recognized that we are getting old.  Any questions before I move on to the next?  Here on this 

diagram is looking on the west side of the house with your back to the river.  It is another version of how you 

could get out.  Here is a picture I took a week or two ago which shows the south side of the house, kitchen 

addition area, ramp to the flat piece of ground.  I will go on if no objections.  Next is the matrix I completed 

which shows comparisons.   

 

(LW)  Other than the documents you provided us with this evening, we didn’t have those comments prior to this 

meeting.   I think that the board members can scan through those and see if they have any questions of Mr. 

Beck.  Board members can refer back to diagrams A-F that were provided to us in our packets.   

(LW) Mr. Beck, I would like to ask one question just to clear up in my mind; are you thinking of an egress point 

from both bedrooms and just the north bedroom?  (AB) No, I am just focused on the master bedroom which is 

on the north side of the house. (LW) OK, just wanted to clarify that we are just talking about one bedroom. 

(LW) Do any of the board members need any more time to review this?  Please proceed Mr. Beck. 

 

(AB) Detailed Discussion includes owner’s physical disabilities, presence of unique property limitations and 

analysis of exhibits, A, B, C, D, E & F.  We just renewed Kathleen’s disabled person sticker for her car which 

needs to be renewed every four years.  My wife also has Lyme disease on top of everything else.  She has pain 

walking up and down stairs.  Kathleen had a torn meniscus in her left knee which was repaired in February of 

2013.  She now has stage four arthritis in the left knee and arthritic bone spurs on the top of the right foot.  All 

of Kathleen’s physical limitations affect her with the ability to walk quickly on level ground, walk on slopes 

which is harder and slower than walking up and down steps.  My problems include right leg movement 

limitations from surgically repaired ruptured quadriceps tendon.  This limitation has also caused difficulty in 

walking on slopes and up and down stairs. 

 

(AB) Presence of unique property limitations:  There is only one place where we can get out of the bedroom by 

the route I showed you to a flat place of ground.  It is really steep walking around my property.  The ramp does 

not have a railing on it which makes it unsafe for people that have problems walking.   

 

(AB) Exhibit A Discussion:  The third floor does not impose unnecessary hardship because it isn’t going to cost 

that much to tear out the window because the header is 7 feet long which will allow me to put a 6 foot sliding 

glass door in its place.  The west wall of the master bedroom has heating register which wouldn’t allow for a 

door. This is the only place to put a door in the master bedroom without major reconstruction.  It also protects 

the public interest because this doesn’t really change the building much.  This would provide a safe way to exit 

the third floor bedroom in the event of a fire.  The main floor to ground only has one place unique to the 
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property to exit to flat ground.  Every place else on the property is 3-12 percent slope which Jim and I 

measured.   

 

(AB) Exhibit B Discussion: The third floor doesn’t provide a safe emergency exit from the master bedroom.  

The egress path with this plan from the master bedroom to bedroom A requires a distance of 25 feet across the 

landing and exposure to heat, smoke and fire in the stair case.  To exit safely from the effects of a fire, the 

master bedroom doors need to remain closed.  Bedroom A isn’t big enough to put a 3 foot swing door or a 

sliding door in it. The main floor to ground requires walking up a 12 plus degree slope on the north side of the 

house when exiting. This would also limit the use of the ground level door and the use of the clothes lines which 

my wife still likes to use.  The heating register inside the wall makes it unusable for a 3 foot door as there is not 

enough room.  Main floor to ground would not be feasible as it is a 12 degree slope or more and would also 

have to go around a 20 foot cedar tree. 

 

(AB) Exhibit C Discussion: The third floor doesn’t provide a safe emergency exit from the master bedroom.  

This would also require a distance of 25 feet across the landing and exposure to heat, smoke and fire in the stair 

case.  The south wall also has a heating register which wouldn’t allow for a door. The main floor to ground also 

would require walking up a 12 plus degree slope.   

 

(AB) Exhibit D Discussion:  The third floor doesn’t provide a safe emergency exit from the master bedroom 

without financial hardship.  There are heating registers along the wall which would cause a major unnecessary 

expense to reroute the registers.  The main floor to ground would also require walking up a 12 plus degree 

slope. 

 

(AB) Exhibit E Discussion:  The third floor doesn’t have a flat egress from the stairs and also extends further 

into the river way.  This would be the longest distance to safety.  The main floor to ground would also require 

walking a 12 plus degree slope on the north and/or south side of the house. 

 

(AB) Exhibit F Discussion:  The third floor doesn’t have a flat egress from the stairs.  The footings for the 

staircase are not possible because of the air conditioning unit and the electric and gas meters.  This would also 

cause unnecessary financial hardship because of major modifications required because the north wall windows 

header is too short for an easy replacement for a sliding glass door.  The main floor to ground would also 

require walking a 12 plus degree slope and would limit the use of the ground level door and access to the 

clothes lines on the west side of the house. 

 

(AB) Evidence of Protection of the Public Interest:  I took pictures on June 14, 2011 from the river.  It is very 

difficult to see the house from the river with all the foliage on the trees from the Wisconsin and Minnesota 

shores or from the middle of the river.  I also took pictures on November 28, 2010 which shows that the house 

is still very difficult to see except for one picture where I had Tyvek on the side of the house I was remodeling.   

Whatever I’m doing in terms of that deck and stairs really doesn’t impact the view from the river to the public.  

I took pictures in the summer of 2010 during the kitchen addition construction.  One picture shows the sagging 

rotten deck that had been repaired for 30 years but had run out of repair ability.  I later learned that the law 

states that I can repair but not replace the deck.    The pictures taken on July 25, 2011 show the newly 

constructed north deck and walkway.  One picture shows where I extended the deck out to the old original 

footings which I made the mistake thinking that I could use.  The overhang boards on the walkway will never 

be built on.  In fact, they will be removed or sawed off if I receive approval to do so.   The deck is 8 feet wide 

because I needed to come out this far to get enough slope for a 7.5 foot rise and a 9 to 11 inch run on the stairs.  

11 inches would be better because it is ADA preferred.  There is room to store a wheelchair.  That concludes 

my presentation.  I hope it was helpful in understanding my situation. 
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(LW) Would the board members have any questions or comments to address to Mr. Beck?    Arby Linder (AL) 

Did you build the deck yourself or did you hire a construction company to do this?  (AB) No, I paid for the 

materials and my son and a friend who is a construction worker built the deck for me.  I am on a fairly limited 

budget so anything I can do myself I am going to do to save some money. 

 

RECESS / BREAK………….. 
The Board of Adjustment members read the letter from Mike Wenholz of the Wisconsin DNR at this time. 

 

(LW) Let’s bring the meeting back to order.  Do any of the board members have any questions of Mr. Beck? 

Matthew Purfeerst (MP) My questions is after looking at what the DNR stated in their email and what is going 

on here, it’s all about the correct bluff line right now for the variance? (LW) Jim can help us here if we have 

questions.  We have issues with the improvement encroaching towards the bluff line reducing the setback from 

the bluff line.  The way the ordinance states if I am correct, we need to stay 40 feet from the bluff line is that 

correct Jim?  (JK) Yes. (LW) OK, there is some question based on what the DNR has provided for us this 

evening.  Jim, would you give us an idea how many feet this improvement is back from the bluff line? (JK) 

Anton initially took those measurements from the west side of his house at 4 foot increments.  I did a site survey 

on the 18
th

 of January.  I looked at the grades in the immediate vicinity of the house plus I went over to the 

property lines and looked at what the original grade was.  The existing grade is what I considered in 2007 for 

the addition on the west side of the house for a lateral expansion.  I found some extreme grades adjacent to the 

house.  Anton informed me that he had put a considerable amount of fill around that house when they built it.   

In your packets I have included the measurements with the slopes in the parentheses.  The spot elevations are 

listed to the tenth.  I took measurements every 10 feet.  (LW)  May I suggest that the board members retrieve 

this document from their packet to give us some reference to the bluff line and structure.  (JK) I explained how I 

arrived at those slopes and practices to establish that information to Mike Wenholz from the Department of 

Natural Resources.  I explained that I took those measurements every 10 feet.  DNR wanted to know where the 

exact bluff line exists.  I told DNR that it would be somewhere within those 10 foot increments.  Mike indicated 

that between Anton’s data and the staff’s data that it does show there is an encroachment with the addition to 

the house.  He felt that the lower bluff line did not count based on considerations for slope preservation zone 

and bluff line definitions.  He believes that the most appropriate bluff line is the one that is closest to the deck 

which is 16 feet from the original house at the closest point.  The measurement from the north side of the deck 

where it was expanded is at 22 feet from the original foundation.  I measured 25 feet at the location where 

Anton had proposed the stairs to come down.  In that case, give or take 5 feet, I would still be short of the 40 

feet that is required from the bluff line setback.  We looked at consideration for slope preservation zone and the 

characteristics of the property.  He also felt that we could be looking at a bluff line just west of the garage based 

on the slope adjacent to the house at 12 percent that would taper down to where my bluff line starts on the north 

side of the north deck.  It comes right over to the end of the garage where we start out at a slope of 21 percent 

coming right down past the ramp.  The adopted slope preservation zone language and bluff lines were not in 

affect when Anton built his house.  I looked at some properties that were half in the slope preservation zone and 

half out.  I needed to go back to the State for some program guidance to answer questions for individuals.  I was 

told that if you are half in the slope preservation zone you are in and if you are half out you are still in.   If part 

of the house is in the slope preservation zone it is in.  I believe that when the house was constructed, he created 

a slope preservation zone because of the grades that were created around the home.  That puts the house as a 

non-conformity.  Originally that was not considered by the zoning administrator in the mid 1970’s because 

those grades were not there.  He got the permit, built the house and elevated it which created the slope 

preservation zone in the process of building the house.  This is also an after-the-fact proposal/permit, so we 

need to consider is this supposed to be there or how can we allow it.  From my point of view, I look at that 

number from that bluff line that is angular and runs up toward the deck and moves back down to the south side.  
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I came up with 25 feet to the original foundation, 22 feet and then 16 feet at the closest point.  If you give or 

take 5 feet, I still fall short of that 40.   That is why we are here tonight, because I could not justify the addition 

to the building.  Anton had to come in for a variance.  If you look at my staff report, Anton also tried a statutory 

change to try to amend the code.  We are exhausting all of our options to try and get an answer for Mr. Beck’s 

project.  Does that answer your questions?  

 

(LW) I think that it is helpful.  Given the fact that we have had some additional testimony from the DNR, a 

certified survey could possibly move these lines somewhat.  We don’t want to speculate but we are probably 

talking about a minimal amount of relief.   (JK) One of the things that the DNR always contemplates is that 

there is a potential for an appeal.  If this goes to circuit court, we go to a court and the judge will ask Anton if he 

is a surveyor.  He will say no then he will ask if I am.  I will answer no but I have access to survey equipment.  I 

would explain my method of what I am doing here and by no means is my bluff line delineated exactly at the 12 

percent slope; I would have to admit that.  I was looking for some general information about this property to say 

this is what I believe we are dealing with. (LW) Ok, approximately, the 40 foot setback cuts through the house 

at this time.   (JK) Yes and you can see the line on my diagram where the 40 foot setback is supposed to be.  

 

(LW) Do any of the board members or Mr. Beck have any questions of Jim at this time?  (AB) I thought that 

there were three different potential bluff lines on this property.  (JK) Yes by the definition at the bottom of the 

page, there can be multiple bluff lines on a property.   (AB) If you take the bluff line furthest out it’s not as 

severe of a problem.  (JK) You mean the one closest to the river? (AB) Yes (JK) Mike Wenholz said I should 

disregard that one based on slope preservation zone descriptions.  It would certainly be to your benefit to have 

that because we are at about 45 – 48 feet; at one point we are at 38 feet plus or minus 5 feet.  Mike felt that one 

would not apply which is why he made that memo about hiring a surveyor to do the work.  (LW) Could you 

verify who Mike is?  (JK) Mike Wenholz is the Shoreland Specialist for the Department of Natural Resources in 

this region.  (LW) Thank you.  

 

(AB) Back when I had the house built, I told the builder I was concerned about being far enough back.  I asked 

him to take the house back another 20 feet so I thought he had me 60 feet back.  He must have had me back 

from the furthest bluff line from what I can surmise. (LW) Do any of the board members any other questions or 

comments at this time? 

 

(JK) If you look at the numbers, they are cumulative; the first one off the northwest part of the deck from the 

addition is 19 feet plus then the furthest bluff line is 38 feet.  You need to add them as you go farther away.  I 

understand that it can be confusing, but at that point I was measuring from the closest encroachment of the 

deck.  I came up with less than 40 feet.  (LW) It should be 57 feet then, correct?  (JK) Yes  

 

(LW) Mr. Beck, your primary objective is to obtain egress or to get out of the northwest bedroom.  (AB) Yes it 

is because I have a 3 story staircase.  I am so paranoid about it that I have installed four smoke detectors; one on 

each floor and one in the basement.  I am just asking that the board consider our need for safety.  This deck 

addition has no impact to the physical appearance to anyone else on the river.  However, I do understand the 

language of the rules is the problem here.   

 

(LW) I would like to ask a question.  If we refer to page 10 of the document that you provided for us this 

evening, which shows a picture of your bedroom; please take a look at the north window. In order to try to 

accomplish your exit in the event of a fire, what would be wrong with replacing that window with a single door 

and running a parallel deck above your utilities?  (AB) I understand but I would have to go across that window.  

(LW) Wouldn’t the deck be above the window if we stayed high and then ran the deck stairs to the east? I 

would imagine that some of those trees would be compromised.  (AB) The problem with that is that I have the 



8 

 

gas line service and electrical service coming in that location.  I wouldn’t be able to get any decent footings for 

the stairs.  (LW) This would be off of the north end of the house.  In order to accomplish what you want, if we 

put a single door where that window is, ran the deck above this picture window is located and ran the stairs off 

the back to the east.  I would think that there would be a spot for footings.  (AB) I have a problem with the slope 

there.   The slope is about 12 percent around the house.  (LW)  Is it 12 percent on the east side of the house?  

I’m going to pass this picture around to the board members quickly look at to see if whether it would work or 

not.  (AB) This picture of the east side of the house shows the air conditioner, gas line and electrical service 

meters and how the land slopes off here and slopes up this way.  I would have to build a deck that wraps almost 

totally around the north side of the house to the front of the walkway.  This would be a huge structure and a 

huge expense compared to where I am starting from now.    

 

(LW) Ok, any other board members have any questions of Mr. Beck or any comments?  Arby Linder (AL) I 

would like to ask a question regarding the letter from the DNR, Chapter §239-11 C states that it does not allow 

reconstruction or expansion of a deck.  Is this because of the slope?  (JK) No, it’s because of the non-

conforming deck.  Anton was going to try to change the statute for this when we originally contacted Shelia 

Harsdorf to see if she would support him on that.  The DNR is going to task to try to fix the statute because 

there is a problem with the language.  If someone has a home with an existing deck that is 20 -30 years old that 

is starting to get beyond the point of repairs; technically the owner of the home cannot replace the deck if it is 

non-conforming.  Currently you can only maintain the deck not replace it.  In Anton’s situation, he tore down 

the deck and replaced it.  That is a violation of our code, specifically that section.  The DNR is trying to fix this 

instead of sending these types of requests to Boards of Adjustment for variances.  They have been doing this in 

St. Croix County, but I can honestly say some of their solutions and findings of facts were not something that 

this board would typically agree with.  There is a problem with some of our ordinances, some language was 

adopted and once you apply it you find out it is not what was intended. It definitely needs to be fixed.  Anton 

got caught up in this with the north side deck replacement; but then he expanded as well with the walkway.  

(LW) In this case, even the replacement of the deck would not satisfy the need for the increased size to 

accommodate the stairway.  (JK) That is right.  (LW) The deck is beyond a replacement issue.  (JK) Anton 

needs that extra width to the west to get from the bottom of the stairs around to the walk way because of the 

ADA requirements for the stairway.   (AB)  I have got to have a 7 foot rise and an 11 foot run to meet ADA 

requirements. (LW) Jim, could you elaborate on section 239-12C regarding the allowable accommodations for 

disabled people?  (JK) Yes, most zoning codes have accommodations for making existing buildings accessible 

for disabled people.  In December, when I met with Anton we were deciding if we needed to go into 

enforcement mode or go to the board to request a variance.  I was prepared to work out some sort of an egress 

out of the house under ADA rules.  Anton elected to come in for a variance which is just another option.  As 

long as there is an application pending, I do not go into enforcement mode.  I was thinking of different scenarios 

as shown on all of my diagrams, exhibits A-E.  However, at that time I didn’t know about the internal heating 

and structural components of his house.  I just looked at his house from the outside and suggested different 

options for ingress and egress. As a staff I am authorized to do something to allow for accommodations on the 

building. I have done this in the past with stairways.   

 

(AB) I would like to thank Jim for doing this as it made me think through all these different options.  (LW) Ok, 

after the board has heard the testimony this evening and has seen the site and witnessed the presentation, do you 

have any questions or comments?   Are we to the point of making a motion or any discussion amongst us?  (AL) 

I think that if we were to approve this variance, if I am correct; that deck would have to be removed as soon as 

someone with a disability moved out.  (JK) Yes that is typically what you do with a variance for someone with a 

disability because it would no longer be needed.  (LW) Would that still be considered a variance verses a 

conditional use permit being that the condition would come off?  (JK) Yes, you can condition a variance.  (AL) 

I think that hardship is not a question in my point of view.  (JK)  Arby I would like to make one point, I have 
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mentioned this to Anton as well; hardship is not based on the residents it is usually based on the physical 

limitations of the property.  When we complete the facts, findings and conclusions; we need to note how we 

justify this if we approve a variance.  (MP) I have a question on the application you sent in Anton, was this the 

same application that the DNR received?  (JK) Yes, they received the same information. The application is 

relying mostly on disability; I told Anton that when he talks to the board he needs to talk about the property 

limitations as that is how we would justify those variances.  (KP) In looking at the site and the proposed plans, I 

don’t think there is any question that the sizing was kept to a minimal as required for handicap access.  I don’t 

think it was done to have a deck to overlook the river or anything of that nature.  I have a tendency to be a little 

lenient toward people with disabilities.  As I age, I know that the day is coming that I will not want to climb 

down a chain ladder from a second story bedroom as well for egress. I don’t think there is anything excessive in 

what he has proposed or planned that would increase the value of the property.  I think it is an honest handicap 

presentation.  I have a question for Jim, if we were to approve this request; in light of the DNR letter, what does 

that mean for us?  (JK) There is a potential that they could appeal your decision.  Anyone can appeal your 

decision within 30 days of the hearing.  The DNR’s correspondence is to keep the board on track and what they 

believe is proper interpretation of those codes.  Mike from DNR was struggling with this application.  I have 

been working on this for over a month trying to figure it out.  This one has been technically difficult.  For a 

replacement of an existing deck in St. Croix County, they have not taken the boards to tasks when they have 

allowed for a replacement of an existing deck.  We have an expansion of a deck as well.  We need to think 

about how we can justify an expansion in something that is in a slope preservation zone or a bluff line setback 

where the code says that is not allowable.  You are allowed to relax some of the standards; but under the 

previous code before the slope preservation zone rule it was a 100 foot bluff line setback and a 40 foot with a 

variance.  We did not approve variances within those 40 feet setbacks before.  With the code we have now, we 

are allowed to relax the setback standards provided we mitigate the performance standards.  Anton’s house is 

not visibly conspicuous from the river which was determined in 2007 when we approved the lateral expansion 

on the south side of house for the kitchen and deck.  I will admit back in 2007 when we permitted that deck, I 

was considering the deck as part of the principal structure.  Since 2007, we have had some training on this river 

way code. According to the definition, the deck is considered an accessory structure.  Accessory structures are 

looked at differently than the principal structure when you are looking at additions and expansions.  (KP)  I 

would like a little clarification.  If I understand this right, we can approve this as a handicap accessibility issue 

that would have to be removed if no one that was handicap was living in the house.  (JK) Yes, if you condition 

it that way. This board can provide the minimal amount of relief and still meet the purpose and intent of the 

code.   

 

(LW) Unless the board doesn’t have any additional questions or comments at this time, I am going to request 

that Jim give us the staff report.  (JK) I have been working with Mr. Beck for a number of years trying to work 

through all the options.  We are dealing with an after-the fact variance, which sometimes are more difficult 

because you are looking at what is already there instead of what could have been.  He constructed his home in 

1978 and was permitted as a 4 bedroom home but he only built a 3 bedroom home just for clarification.  We 

initially worked out a lateral expansion on the south side of the house but we did not allow anything further 

toward the river.  We were relying on a survey map of the property that was done in 1972 that showed the bluff 

line elevation at roughly 750 – 760 feet which is a little further down than what my slope findings were on 

January 18, 2013.  The applicants indicated that they wanted their variance because they want their property 

safer in the event of a fire or an emergency.  We shall consider the variance based on the physical limitations of 

the property.  Mr. Beck provided a lot of data that we could review which got me thinking and that is why I 

generated more data to try to better characterize the property.    Truly, before Mr. Beck built his house, the bluff 

line was a lot lower on the property on the slope preservation zone.  In my opinion, he has created a situation by 

adding the fill around the home when looking at existing conditions because the house is now non-conforming.  

I indicated that I was willing to work out a permit for accommodations to come in and out of the house.  I could 
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not approve the deck, stairs and walkway with the variance request we are working with right now.  I provided a 

lot of background information from the code definitions so everyone has a good handle on what we are 

discussing.   In looking at case law, which Jason Frey indicated at our training session before the meeting, this 

is something else that we have to consider.   I would recommend that the board consider the information that 

Anton presented tonight and to think about consistency with our code.  I was apprehensive about bringing this 

in front of the board.  I looked at how St. Croix County has dealt with some of the non-conforming deck 

replacements and how they justified them.   Clearly we need to fill out the Findings, Facts and Conclusions 

tonight after the meeting as either approved or denied and to be able to justify it.  As Jason discussed with us 

earlier, if a case would go to circuit court, they would pick it apart and they would make sure that this board 

understood what they were doing with their decision and justified it based on information presented.   

 

(LW) Thank you Jim, Is there any questions for Jim or Mr. Beck from the board?  Is there any discussion 

amongst the board?  If not, would anyone like to make a motion to approve or disapprove this variance request?  

(KP) I think this variance request is honestly based on handicap accessibility not just for a larger deck.  (AL)  I 

would just like clarification, if a handicapped person is no longer living there, the deck would be removed.  

(LW) That is correct.  (AL) I make a motion that the board approves this variance. (KP) I second the motion.  

(LW) Ok, a motion has been made by Arby Linder and seconded by Ken Peterson.  Is there any discussion?   

OK, all those in favor of the motion signify by saying “aye”.  Motion is carried.   The motion you had stipulated 

was unique to someone that had special needs, which needed a deck and stairs for egress.  (AL) That is correct.  

(LW) OK, I just wanted to clarify that was part of the motion.  Motion has been made and already seconded.  

Mr. Beck you need to contact Jim before you do anything and make sure that the appropriate permits are in 

hand and he will help you as much as he can.  (AB) Yes I will, Jim has been very helpful in trying to figure this 

out.  (LW) OK, that concludes are portion of the public hearing.  Is there any more discussion amongst the 

members of the board that we need to address?  Jim, is there anything that you can think of at this time?  (JK)  

No (LW) Ok, we all have the new binders that look like they are packed with information.  I will take your 

reimbursement certificates and sign them for you at your convenience.  I would now like to request a motion to 

adjourn this meeting.  (KP) I move to adjourn.  (MP) I second the motion.  (LW) Ok, motion has been made to 

adjourn and seconded.   All those in favor signify by saying “aye”.  Motion carried and meeting adjourned at 

8:45 pm.  (AB) Gentlemen, thank you very much.  Jim, thank you.   

 

 

Respectfully submitted by Jacki Drier 



 BOARD OF ADJUSTMENT COMMITTEE 

MEETING AGENDA 

Thursday, February 14, 2013 – 7:00 p.m. 

County Board Room, Pierce County Courthouse, 

414 W. Main St. Ellsworth, WI 54011 

 # Action Presenter 

6:00 pm Board of Adjustment training session presented by Jason 

Fey, Assistant Corporation Counsel. 

 

1 Call to order Chair 

2 Next meeting dates:  Chair 

3 Approve minutes of the August 16, 2012 Board of 

Adjustment Committee Meeting. 

Chair 

4 Discuss take action to consider a request for a variance to 

allow replacement of a nonconforming deck, a deck addition 

and stairs on a home owned by Anton F. & Kathleen K. 

Beck located in Lot 11 of Cedar St. Croix Subdivision in the 

NW ¼ of Section 3, T26N R20W, Town of Clifton (N6357 

1323rd St) Prescott, WI  54021.  Pierce County, Wisconsin. 

         Jim 

        

5 Future agenda items and departmental update.  

6 Adjourn  Members 
Questions regarding this agenda may be made to the Department of Land Management at 715-273-6746. 
Upon reasonable notice, efforts will be made to accommodate the needs of individuals with disabilities 

requiring special accommodations for attendance at the meeting.  For additional information or to make a 

request, contact the Administrative Coordinator at 715-273-6851. 

A quorum of County Board supervisors may be present.                              (02/14/2013)       
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DEPARTMENT OF LAND MANAGEMENT & RECORDS 

Pierce County Courthouse 

414 W. Main Street     P.O. BOX 647 

Ellsworth, Wisconsin 54011 
ZONING OFFICE 715-273-6747   

PLANNING OFFICE 715-273-6746 

Fax: 715-273-6864 

 

 

PLEASE PUBLISH THE WEEK OF:  January 30
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NOTICE OF PUBLIC HEARING 

 

 

State of Wisconsin) 

                              Ss 

County of Pierce) 

 

 

 Public notice is hereby given to all persons in Pierce County, Wisconsin, that a public hearing 

will be held before the Board of Adjustment on the 14th day of February at 7:00 p.m. in the County 

Board Room, Pierce County Courthouse, Ellsworth, Wisconsin, under Chapter § 239-12 of the Pierce 

County Code, for an after the fact variance for a replacement and expansion of an accessory structure 

(deck) on property zoned Rural Residential-12 in the St. Croix Riverway owned by Anton F. & 

Kathleen K. Beck on Lot 11 of Cedar St. Croix Subdivision, NW ¼ of Section 3, T26N R20W, Town 

of Clifton in Pierce County WI.  

All persons interested are invited to said hearing and be heard. 

 

James Kleinhans 

Zoning Administrator 

 

 

 
PH-VARIANCE- Anton Beck-St. Croix Riverway – 2-14-2013 
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MINUTES-Pierce County Board of Adjustment Meeting, Thursday, July 24, 2014. 

Present: (Board of Adjustment Committee) Lee Wright, Ross Christopherson, Matthew Purfeerst, Barry 

Barringer and Kenneth Peterson.  (Staff) James Kleinhans and Emily Lund. (Others) Charles Ciresi. 

Chairperson Lee Wright called the Board of Adjustment meeting to order on Thursday, July 24, 2014 at 7:00 

pm at the Pierce County Courthouse in the County Board Room, Ellsworth, Wisconsin. First item is to set 

meeting dates for the future and we do have one set for August 21. We then set future meeting dates for 

Thursday, September 25 and Thursday, October 23. Ken Peterson stated he is unable to make it to the August 

21 meeting, so the next meeting date is changed to August 28. Does not cause any problems, but Jim stated 

we need to make sure the room is available on that date.  Ken Peterson made a motion to approve the May 

22, 2014 BOA minutes/Matt Purfeerst seconded. All in favor. Motion carried. 

Chairperson Wright stated the purpose of tonight’s meeting is to discuss and take action on a Public hearing 

for a conditional use permit under Chapter 239-8C(4) of the Pierce County Code, for a stairway on a 

property zoned Rural Residential 12 on the St. Croix Riverway owned by Charles & Kelly Ciresi on Lot 12, 

Section 3, T26N, R20W, Town of Clifton, Pierce County, WI. 

  

Jim stated the following was published in the paper on July 9 and July 16. 

Public Hearing-Jim Kleinhans: Public notice is hereby given to all persons in Pierce County, Wisconsin, that a 

public hearing will be held before the Board of Adjustment on 24th day of July 2014 at 7:00 pm in the County 

Board Room, Pierce County Courthouse, Ellsworth, Wisconsin, for a Conditional Use Permit under Chapter 

§239-8C(4) of the Pierce County Code, for stairways on property zoned Rural Residential-12 in the St. Croix 

Riverway owned by Charles & Kelly Ciresi on Lot 12, Section 3, T26N R20W, Town of Clifton in Pierce County 

WI. All persons interested are invited to said hearing and to be heard. 

For the benefit of the applicant we gave him some information regarding the rules of the board. The Pierce 

County Board of Adjustment is an appellate Board required by state law in any municipality that has adopted a 

zoning ordinance. The Board does not have authority to amend or repeal any provision of the zoning 

ordinance. Its authority is limited to appeals regarding interpretation of ordinance provisions, consideration of 

variance and consideration of conditional use permits. The Board functions like a court. Its purpose is to give a 

full and fair hearing to any person whose property interests are affected by these matters. Its job is to apply 

the zoning ordinance and appropriate legal standards to the facts of each case. The Board meetings and public 

hearing are open to the public and a taped recording of the proceedings is being made. Any permission to 

PIERCE COUNTY, WISCONSIN 
DEPARTMENT OF LAND MANAGEMENT & RECORDS 

Pierce County Courthouse 

P.O. Box 647, 414 W. Main St, Ellsworth, WI 54011 

Planning Office 715-273-6746  

Zoning Office 715-273-6747  

Fax 715-273-6864 



2 
 

develop granted by a decision of the Board must be authorized by obtaining the necessary building, zoning 

and other permits. Construction must be substantially completed within 12 months of the date of the Boards 

decision. This period will be extended if a court order or operation of law postponed the final decision and 

maybe extended for other good cause. Permission to develop may be revoked for violation of any of the 

conditions imposed by the Board. The applicant will be given notice of the violation and an opportunity to be 

heard. A decision of the Board may be appealed by commencing an action in the circuit court of this county 

within 30 days after the date of filing of the decision in the office of the Board. An applicant who commences 

construction prior to expiration of the appeal period assumes the risk of having the Boards decision 

overturned.  Anyone wishing to speak regarding issues being discussed before the Board may do so providing 

they state their full name, address and must be sworn in. You need to be recognized by the board Chair to 

speak. Please do not interrupt anyone that has the floor. Everyone will be given ample time to state their case 

or make comments. Please speak into the microphone when you have the floor. Keep in mind that all of the 

mics are active so it is important that you are not talking into the mic unless you have the floor.  

Chairperson Wright swears Jim Kleinhans in and asked him to please raise his right hand and state his name 

and address: Jim Kleinhans, W990 110th Ave, Plum City, WI. Jim was sworn in.  

Chairperson Wright swears Charles Ciresi in and asked him to please raise his right hand and state his name 

and address: Charles Ciresi N6371 1323rd Street, Prescott, WI. Charles Ciresi was sworn in.  

Chairperson Wright had a question about the packet of information the board obtained that had pictures and 

diagrams and schematics of what was proposed. Chairperson Wright has since seen the letter from the DNR 

with the revised diagram. Charles stated he did not see a revised letter, but he did submit a revised diagram 

yesterday (7/23). The new packet, sitting on the table for the members, had information in it regarding 

landings being closer than 20 feet, which is a requirement for stairways in the river way district. Chairperson 

Wright confirmed the revisions were necessary because of some concerns the DNR had. Charles received a 

copy of the letter the DNR send us stating he had more landings than allowed within 20 feet and he then 

asked his engineer, Cedar Corp, to submit a revised drawing that would then be in compliance with the rules. 

The revised drawing is what the board had in front of them.  

Chairperson Wright invited Charles Ciresi forward. Mr. Ciresi was sworn in and stated his intentions:  Charles 

Ciresi explained to the board what he is attempting to do.  Put in stairways going from the Cedar St. Croix 

common area trail (not blocking the pathway), which runs through his back yard and he would like access from 

his house to a floating pier that was approved through the normal process and was just installed about a week 

ago. He just wants to get from A to B and he personally doesn’t have any attachment to what the stairways 

look like, if there is landing or not, if it goes in one straight shot or zigzag. He just wants a safe stairway that is 

in compliance that doesn’t cause issues  in the future or now and is a useable and practical stairways. He feels 

it seems to be a challenge with the steepness of the slope. He is trying to resolve the challenges, but still get a 

safe and practical stairway. He was a bit confused if the DNR approved the revised plans. Jim confirmed the 

new request was satisfactory for the DNR and it addressed their concerns.  

Chairperson Wright swears Emily in an asked her to please raise your right hand and state your name and 

address: Emily Lund, 407 12th Ave W. Menomonie, WI. Emily Lund was sworn in. Charles stated the letter in his 
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hand was the original letter he had already responded to, and not a new letter. Emily stated she followed up 

with Mike Wenholz on 7/23/2014 and asked if he was going to be submitting a new revised comment to the 

newly submitted plans and he said he doesn’t have time to submit a new comment sheet, but the original 

comment should still fall in line, and he believes as they walked through the design that it meets the intent of 

the code and he asked if the county had any issues, Emily said it meets the intent. Mike was worried that it 

wasn’t a straight shot and Emily told him the code doesn’t say it has to be. We (the County) are worried about 

the health, safety and welfare and that it meets the letter of the law, and it does. Mike said that if we are okay 

with it, that he is okay with it.  

 There were no questions from the board at this time. 

Staff Report: Charles & Kelly Ciresi have a request for a conditional use permit for construction of stairways on 

the St. Croix Riverway. Charles and Kelly Ciresi own river front property on the St. Croix River (Lot 12) in the 

Cedar-St. Croix Subdivision located in Section 3, T26N, R20W, Town of Clifton, Pierce County, Wisconsin.  The 

property address is N6371 1323rd Street, Prescott, WI. Rural Residential-12 is the base zoning district.  The 

property is subject to two overlay districts - the St. Croix Riverway District and the Floodway District.  The 

applicants propose to construct stairways between the residence and the river.  On 10/8/2010 staff met the 

applicants on-site to discuss a stairway for safe access to the river.  Applicants submitted a 30 ft dock/pier 

permit to the WI DNR on 1-11-2013. It was approved on 3-13-2013.  On 12-4-2013 staff met the applicants on-

site to review the proposed stairway location.  Provisions that pertain to this request are found in the Pierce 

County Code Chapter 239. PCC § 239-8.C states, “The following uses and structures are allowed in the 

Riverway District with a conditional use permit subject to the standards in section 239-10 and approval by the 

Pierce County Board of Adjustment:  (4) Stairways and lifts.” PCC § 239-10. Performance standards 

enumerated states: “A. Structure color. (1) All new, expanded, or reconstructred structures shall be earthtone 

in color.” “C. Slope preservation zone. (1) No stairways, except piers, wharves, structural erosion control 

measures, stairways, and lifts, may be placed in slope preservation zones.” “L. Stairways. Stairways are 

allowed by a conditional use permit if the following standards are met: (1) The stairway is required to provide 

pedestrian access to the river because of steep, rocky, unstable or wet site conditions.(2) The tread width of 

the stairway may not exceed 48 inches.(3) Landings are located at a vertical interval of not less than 20 feet 

and shall not exceed 40 square feet.(4) Handrails may be permitted in conjunction with stairways and shall be 

painted or stained the same color as the stairways.(5) Canopies or roofs are not allowed on stairways.(6) 

Stairways, handrails and landings shall be anchored and supported above grade with pilings or footings.(7) 

Stairways shall be constructed of unfinished wood or stone or shall be painted or stained with earthtone 

colors.(8) Stairways shall be visually inconspicuous and shall be located in the most visually inconspicuous 

portion of the lot.(9) Native vegetation plantings shall be used to form a vegetative canopy to screen the 

stairway from the river.(10) Vegetation shall effectively screen stairways from the river within five years.(11) 

Existing vegetation may be removed within one foot of either side of the stairway route and up to eight feet 

above the stairway floor.(12) Only one stairway may be permitted on a lot that abuts the river.(13) A plan shall 

be submitted to the Zoning Administrator and certified by a registered professional engineer or architect 

showing that the stairway components are securely anchored to prevent them from shifting and from causing 

accelerated erosion.” 
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Peirce County code section 239.12 discusses the permit for the CUP and all the information is located in the 

written staff report. The aerial photos were submitted. He did submit the midline photo that was requested. 

PCC § 239-7.B. Definitions applicable states as follows: “Accessory Structure – A subordinate structure, the use 

of which is incidental to, customarily found in connection with, and located on the same lot as the principal 

structure or use of the property. Accessory structures include, but are not limited to, detached stairways. 

“Base Zoning District – The underlying zoning district as outlined in Chapter 240 of the Pierce County Code.” 

“Earthtone – Colors that harmonize with the natural surroundings on the site during leaf-on conditions.” The 

Clifton Town Board of Supervisors recommended approval of the requested improvements during their July 1, 

2014 meeting provided they meet county code requirements. 

The property boundary and topographic survey, site design for wood stair and landing and footing design, 

connections, and details were recently completed by Cedar Corporation.  The survey shows the proposed 

stairway location, the existing dwelling, the existing septic, the bluff, the existing trail, and the driveway 

access.  This 125 ft x 500 ft parcel has slopes in excess of 30% towards the river. Please refer to sheets labeled 

Photos A, B & C attached for photos upstream, downstream and off shore conditions.  Again, the applicant did 

submit the photo of the midline to complete the application requirements. The proposed stairways and 

landings are to provide access from the lot to a dock on the St. Croix River, which was installed and inspected 

on 7/24/14. The general notes in the plans on Sheet No. S1.1. state the following: “Contractor to verify 

existing conditions and verify stairway and landing dimensions to fit existing topography. All wood shall be 

pressure treated to prevent rot and decay.  Risers to be 1x pressure treated wood typical. Top of handrail 

gripping surface shall be mounted at 34” to 38” above stair nosing. Top of guardrail shall be mounted at 42” 

above landing finished floor and 42” above nosing. Extend handrails at bottom of stairs 11” beyond bottom 

riser and 12” horizontal at landings. Tread width not to exceed 48 inches.” ANCHORS:  Please refer to Sheet 

No. S1.1 on the left hand side. The design plans show anchoring post bearing in soil and rock conditions.  Posts 

constructed in soil are designed with 12” sonotubes with 2x12 pressure treated wood posts set inside and 

concrete filled surrounding the posts.  Posts in rock conditions have the pressure treated wood posts on top of 

simpson post base.  They have (2) ½” thru bolts on simpson pab5-12 w/11” embedded into a 12” sonotube 

with concrete fill with 5” above the rock and 8 inches into solid rock.  There are (2) #5 dowels with 12” 

embedded into solid rock and 6” embedded into concrete.  Another design for post bearing in rock  have 2x4 

pressured treated cross bracing to pressure treated posts that sit on solid rock with (4) ¾” epozy anchors by 

simpson or equal.  LANDINGS:  The first design sent to the BOA began with a landing and then 12 steps to the 

second landing, 8 steps to the third landing, and finally 3 steps.  This design had a vertical interval between the 

top and lowest landing of only 16 feet, which didn’t meet PCC § 239-10.L(3) that states “a vertical interval of 

not less than 20 feet.” Please refer to New Design Plan Sheet No. S1.1 located in the folder.  The first landing 

was removed.   The top of the stairs next to the trail at elevation 698’2”.  Then go down 13 steps to two 

curved steps, which replaced the original second landing.  Then down 8 steps to a landing that is at elevation 

683’6” that is 4’1/4” x 3’5.5” or about 14.4 sq. ft, which is under the minimum 40 sq. ft. requirement.  Finally, 

one step is designed for possible removal/ gang plank location at approximate elevation 681.5, which is 

1.5’above the Ordinary High Water Mark elevation 680 ft. Tree removal for this request is minimal.  Sheets 

labeled Photos B & C demonstrate that existing screening for the stairway appears to be adequate. EROSION 

CONTROL:  Please refer to Sheet No. C1.2. An erosion control and landscaping plan were submitted.  Bio-log 

erosion control is to be placed up slope of the stairs in the trail and down slope wrapping the bottom of the 
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project area.  Seeding is recommended for No. 4 per WI DOT.  The Land Conservation Director recommended 

WI DOT mix #30, #40, or Gerten’s JRK Eco-lawn-4-fescue seed mix.  Fescues are great in rocky, droughty soils.  

Contractor shall follow erosion control notes.  Landscaping shows (4) red twigged dogwoods 3’ tall to be 

planted with mulch and shall follow landscape notes on plans.   

Staff Recommendation: Staff recommends that the Board of Adjustment consider whether construction of 

the stairways, landings, landscaping, and erosion control measures proposed in this application are consistent 

with the purpose and intent and the performance standards contained in the St. Croix Riverway Code.  If 

determined to be consistent, staff recommends the BOA consider approval of the conditional use permit with 

the following conditions: 1. The landings and stairways landing shall be earthtone in color and shall comply 

with § 239-10.A(1). 2. Applicant and contractor shall follow new design plans (stairways, landings, landscape, 

and erosion control measures) as designed by Cedar Corporation. 3. DOT mix #30, #40, or Gerten’s JRK Eco-

lawn-4-fescue seed mix shall be planted. 4. Land Management Department staff shall be notified at the 

project completion to verify permit compliance. Project shall be completed within 12 months of approval. 5. 

Landing specifications, including vertical separation, shall be per PCC § 239-10.L(3). 6. Applicant shall ensure 

that the stairway is adequately screened within 5 years.  

The board did not have any questions for Emily on the staff report. 

Ken said the hill is very steep and he wouldn’t want to have to walk down it either. Chairperson Wright felt it 

was a need. Matt said it is like a goat trail. Barry asked the chair how the applicant feels about removable 

steps and if it was something that would be a possible option that may be included. Charles said that the most 

likely scenario he would pursue first would not to use the optional step, but use the gang way that goes from 

the last permanent step, to the dock. It would be a removable aluminum gang way that would come out with 

the seasons. Charles felt it just seems easier. This is in-lieu of steps.  

There were no more questions or comments. 

  

Chairperson Wright stated he would entertain a motion.  

Matt Purfeerst made a motion to approve the request for stairs with staff recommendations and conditions. 

Barry Barringer 2nd it.  

Ken asked if any part of the new plan should be spelled out. Chairperson did say that Emily had the new plans 

in the packet of the staff report. 

Emily suggested they make sure their motion is consistent with the beginning part of the staff report, 

recommendations. Consistent with the performance standards. 

Matt Purfeerst moved to amend his motion to also state that the project must be in compliance with the 

zoning ordinance. Barry Barringer 2nd  the amendment. All in favor. Motion carried. 

 

Chairperson Wright informed Mr. Ciresi that he now needs to get his Land Use permit, and told him this had to 

be reviewed by the DNR, we assume that since it meets code requirements, should be fine.  Charlie was 

informed a packet of information will be mailed to him.  

 

Chairperson Wright asked for future agenda items. 
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Jim stated Emily is working with Mr. John Ewing to do an after the fact correct to do a bunch of things on a 

little lot. Neighbor of Mr. Ewing is going to come in with some after the fact variance for a deck that was 

rebuilt. Mr. Hurley, who was in last fall, will be coming back for a CUP for a stairway and erosion control 

issues. Two after the facts, and one good one coming in. All three of them are on the river way. 

 

Meeting adjourned at 7:43 pm Ken Peterson/Matt Purfeerst seconded. All in favor. Adjourned. 

Respectfully submitted by Jim Kleinhans/tw 



BOARD OF ADJUSTMENT 
MEETING AGENDA 

Thursday, July 24, 2014- 7:00 p.m. 
County Board Room, Pierce County Courthouse, 

414 W. Main St. Ellsworth, WI 54011 
# Action Presenter 
1 Call to order Chair 
2 Next meeting dates: August 21, 2014. Chair 
3 Set next meeting dates. Chair 
4 Approve minutes of the May 22, 2014 Board of Adjustment Chair 

meeting. 
5 Public hearing for a conditional use permit under Chapter 239- Lund 

8C(4) of the Pierce County Code, for stairways on property zoned 
Rural Residential12 in the St. Croix Riverway owned by Charles & 
Kelly Ciresi on Lot 12, Section 3, T26N, R20W, Town of Clifton, 
Pierce County, WI. 

6 Future agenda items. Kleinhans 
7 Adjourn Members 

Questions regarding this agenda may be made to the Department of Land Management at 715-273-6746. 
Upon reasonable notice, efforts will be made to accommodate the needs of individuals with disabilities requiring 
special accommodations for attendance at the meeting. For additional information or to make a request, contact the 
Administrative Coordinator at 715-273-685'1. 

A quorum of County Board supervisors may be present. (7/10/14) 
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MINUTES – Pierce County Board of Adjustment Meeting, Thursday, May 22, 2014. 

Present:  (Board of Adjustment Committee)Lee Wright, Kenneth Peterson, and Ross Christopherson. Absent: 

Robert Schlichting, Arby Linder, Matthew Purfeerst and Barry Barringer. (Staff) James Kleinhans. (Others) 

John Mickelson and William Lindau.   

 

Chairperson Lee Wright called the Board of Adjustment meeting to order on Thursday, May 22, 2014 at 7:07 

pm at the Pierce County Courthouse in the County Board Room, Ellsworth, Wisconsin. First item is to set 

meeting dates for the future and we do have one set for June 26
th

, July 24
th

 and at this time, Jim, are there any 

items on the agenda for either of those dates? Kleinhans stated not yet but we do have things pending. 

Chairperson Wright asked if Jim would like to have them schedule a meeting date for August. Kleinhans stated 

yes, it wouldn’t hurt. Chairperson Wright stated typically we meet on a Thursday; we have the 21
st
 or the 28

th
. 

Is there any preference, should we make it the 21
st
? The third meeting date is going to be August 21

st
. Ken 

Peterson made a motion to approve the April 3, 2014 BOA minutes/Ross Christopherson seconded. All in 

favor. Motion carried.   
 

Chairperson Wright stated the purpose of tonight’s meeting is to discuss and take action on a tabled 

variance request for an after-the-fact approval for a deck and landing in the slope preservation zone for a 

property owned by John Mickelson located in Government Lot 4, Section 26, T27N, R20W, Town of 

Clifton, N6903 Cty Rd F, Prescott, WI 54021, Pierce County, WI. One thing that has to be done since the 

time has lapsed is to swear everyone in. Starting with Jim Kleinhans, please raise your right hand, Jim is 

sworn in. Mr. Lindau is asked to state his full name and address: William Lindau, 1074 Old Hwy 35, 

Hudson, WI 54016. Mr. Lindau is sworn in. John Mickelson is asked to state his full name and address: 

John Mickelson, 1183 140
th

 St, New Richmond, WI. Mr. Mickelson is sworn in. Jim was asked to state his 

address: W990 110
th

 Ave, Plum City. 

 

Chairperson Wright stated the board is going to discuss the tabled variance and because there are so 

many things going on here and we want to make sure that we are discussing variance items when we are 

discussing variance items and then conditional use permit items. Mr. Lindau stated they provided drawings 

through HaF Architects and himself, Lindau Companies Inc, that address, the variance issues and based on 

Jim’s review there are two items that require a variance; agenda item #4, page #4, item E and item J. 

Chairperson Wright stated it would probably be helpful to refer to the schematic that they relate too, would that 

be A1.0? Mr. Lindau stated item E, let’s clarify that the only things requiring a variance are item E and J. Item 

E is the handicap access ramp going into the building and the handicap access to the building. Item J is the deck 

landing size and location within 50 feet of the ordinary high water mark. If that is the case item E on the 

drawings is an access to the building designed under the Americans Disabilities Act providing for the passing of 

two wheelchairs. Drawing A1.4 shows that in more detail. Chairperson Wright asked if that is your testimony 

for the variance. Mr. Lindau stated yes, they are trying to make the building handicap accessible and they 

believe he is well within his right to  ???  ADA, American Disabilities Act to do this. It’s federal law. 

Chairperson Wright asked in item E, where do you get that 60 inch turnaround? Mr. Lindau stated the 60 inch 

turnaround is where a ramp meets another ramp or landing, you need a 60 inch square turnaround. Where a 
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wheelchair has to spin, that is where you need the 60 inches. As the ramp would come up you need 60 inches to 

spin there. The reason the entire ramp is 60 inches is because you provide for two wheelchairs passing which is 

a minimum of 60 inches wide. Then you have a turnaround spot that is 60 inches and then to access the home 

over here is 60 inches. Chairperson Wright asked over here there is more than 60 inches because the physical 

building has a deck over this. The building actually cuts in here. Mr. Lindau stated it does cut in there. This is 

for the optimum design of this section of walkway. This is what they have come up with. Chairperson Wright 

asked if ADA require that 60 inches for residences or is that a commercial measurement. Mr. Lindau stated it is 

a commercial measurement but the ADA also states that if you decide to make your home conform to the ADA, 

that is allowable. Chairperson Wright stated one thing they have to do is make reasonable accommodations 

under the ADA but then also they can only relax the standards to the minimum amount to give you reasonable 

access to the property. Ken Peterson asked this is the deck? Mr. Lindau stated that is 60 inches. Mr. Peterson 

stated the actual setback you would have over here is two feet. Chairperson Wright stated that comes to seven 

and a half feet. Mr. Peterson asked how many feet are we rising to get to this? Mr. Lindau stated 32 inches. 

Chairperson Wright stated he has another question on the landing, why do you need a landing? Why couldn’t 

you just run the steps from the lower landing up to the deck? Mr. Lindau stated based on the topography, are we 

good with the ADA, should we move on. Chairperson Wright stated this is a variance request and the ADA, we 

understand that we have to make reasonable accommodation but he isn’t sure that the 60 inch is a requirement 

for a residential structure. We have an issue of 60 inches in the ramp and the deck is 60 inches until they hit this 

area then it becomes seven and a half feet. Mr. Lindau stated from a point 60 inches over, it could drop down 

two and a half feet more but that was not a viable design option. You could move this 60 inches over then you 

can come in two and a half feet and take that little notch out of there. That is not a reasonable design. The site 

and the use of the home does not really make that a favorable option. Chairperson Wright stated the landing that 

is adjacent to the deck, why is the landing next to the deck and why isn’t it just stairway there? Mr. Lindau 

stated because the stairway would be too high once you got to there the stairway would be half way into the 

house. You have to keep rising until you got to a point which would be too high. The lay of this land from here 

to here does not accommodate landings at 20 foot intervals. That is why there are so many landings there and 

also the vegetation and things on that sensitive part of the property. Mr. Peterson asked where the actual door is 

going into the lower level. It’s a patio door? Mr. Lindau stated it’s here and it is a patio door. Mr. Peterson 

asked about the area coming down the steps, if it was a ramp. Mr. Lindau stated it is a landing and you step 

down one and then you step back down here, it’s a switchback landing to get access to the house there and also 

to create the continuous path. Chairperson Wright asked Ross if he had any questions. Ross stated you talk 

about the 60 inches you are looking for, what is the minimum ADA for a wheelchair. Mr. Lindau stated it 

depends on the traffic. Ross stated for a residential house, if you are building a ramp up to a single dwelling. 

Mr. Lindau stated there again it depends on the use. If you look at the residential, it refers to the Ansy (???) 

Document within that document refers to the ADA. There intertwined. It really has to do with the type of 

wheelchair traffic you have. If you have two wheelchairs and they are passing, then 60 inches is the minimum, 

they recommend 64 inches. If it’s just one wheelchair, if you are pulling into a stall or a wash basin it can be 36 

inches but that is only when you pull in and pull out. If it’s a straight segment, it can be 36 inches with some 

infringements on it but being that this is such a long path and the potential for passage way. The potential for 

two-way traffic on this, we thought it best to make it 60 inches. Peterson stated this is the photograph we saw 

the last time. Ross asked if the whole path is a reasonable slope for a wheelchair person to maneuver by 

themselves or will the person have to be assisted up or down or is it practical to do it alone. Mr. Lindau stated at 

1:12 it’s practical to do it alone with a landing after 20 feet. Ross stated this is all maximum 1:12. Mr. Lindau 

stated maximum 1:12, correct.  

Staff Report – Jim Kleinhans: On September 19
th

, Board of Adjustment considered an after-the-fact variance 

application and deferred action until May 2014. Mr. Lindau provided drawings and specifications for this 

request. On the September 19
th

 meeting, we were provided with an ADA standard accessibility design under 

federal law that says 28 CFR part 36: Revised 1994, nondiscrimination of the basis of disability by the public 

accommodations and commercial facilities. That is where you find the 60 inch radius in turn for ramps and 

landings. If you look at uniform dwelling code under ramps, in 321.04(5), it talks about Ansy (???) standards 
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and they talk about landings. The level landings shall be right at the top and the foot of any change in direction 

of the ramp. Landing should be at least as wide as the ramp and shall measure at least three feet in a travel 

direction. They also talk about surface widths of 36 inches measured between hand rails. That would be a 

minimum standard for ADA and Ansy standards in this case. Mr. Lindau stated we also have one in the same 

ADA standard that talks about almost all wheelchair users and those that use walking aids can also manage with 

that in short distances. Thus two streams of traffic can pass in 64 inches at a comfortable flow. Sixty inches 

provides a minimum width for a somewhat more restricted flow. Kleinhans stated he would agree in a nursing 

home or a hospital, you need the width because people are coming and going or shuttled. But for a residential 

structure, typically you don’t have a number of people riding around in wheelchairs, especially this site, getting 

to it is going to be really difficult because of the stairway. Like Lee mentioned earlier, 239.12C allows for 

reasonable accommodations for disabled people. It talks about any variance issued for the property shall meet 

the criteria in Section 59.694 which authorizes this board to approve a variance and relax the standards but 

typically the board considers the minimum amount of relief necessary and still meet the intent of the code. 

When we think about a variance we have to think about those standards. The applicants need to provide the 

standards for you folks to justify the decision at the end of the meeting. To say there is unnecessary hardship, 

there is presence of a unique property limitation and that we are protecting the public interest. We have to 

justify all three items at the end of the meeting, typically not dependent on the person but it’s on a limitation of 

the property. That goes back to that    ???   decision and some Supreme Court decisions. Mr. Lindau provided 

an index of all the items on the table tonight, Jim spelled out for the variance items, D, E, F and J. He believes E 

& J are the two items that the board needs to think about. One of the ramp and the associated landing getting 

into the second level or middle level of the building; then the other one is the deck and the modification to put 

an adjacent landing right next to it in order to accommodate access to the stairs to the river. When he talked to 

Bill about the dimensions of that lower deck modification, he might have been a little off in his dimensions but 

he knows that existing deck is about 90 square feet. To divvy it up so it meets the intent of the code, if that is 

going to be an adjacent landing, we have to stay less than 40 square feet. Then whatever this board allows for 

the deck dimension because we are within 50 feet of the ordinary high watermark and on the slope preservation 

zone. That is variance territory and to consider what the minimum amount of relief is to still meet the intent of 

the code to allow ingress and egress out of that lower level of the cabin. The next item on the report is the two 

and a half foot overhang on the west side of the lower cabin entrance. He had that as exempt from the setback 

requirements but when he looked at it underneath that construction is set as a walkway with stringers and 

hangers with a patio door right above it. He wouldn’t consider that a roof; that is an extension of the building 

toward the river and that is within 50 feet of the ordinary high watermark. Is that necessary, is that going to be 

one of the doors Mr. Mickelson has for his cabin or is that going to be one of the doors that is screwed shut so it 

only has a four inch opening. So people can’t get in and out. That platform may have to be removed. Mr. 

Lindau asked if he is talking about the platform on the second level that is two foot wide. Kleinhans stated yes.  

Mr. Lindau stated he didn’t know that was under consideration in this meeting. He thought they were talking 

about the stairs and the landings. Kleinhans stated in the second to last paragraph on page 4, he made a note and 

thought it may be exempt as a roof but it’s not constructed as a roof. It has stringers. He has a photograph of it. 

Mr. Lindau asked if this was brought up at the first meeting. Chairperson Wright stated at the first meeting there 

was so much wrong with this that they just tabled it and said they would deny it if they had to make a decision 

that night. There was so much wrong with the property in general. Mr. Lindau asked if that was part of the 

original footprint of the building that was approved. Kleinhans stated no, we were 19 ½ by 31. Unresolved 

variance issues: you need to think about items and expansions that are within 200 feet of the ordinary high 

watermark within a slope preservation zone and again we are within 50 feet of the ordinary high watermark on 

the west side of the building. Variances are considered limitations by the property not by the applicant. 

Kleinhans reads letter from the Department of Natural Resources: I’m writing to provide comments regarding 

the tabled Mickelson property after-the-fact variance request and after-the-fact conditional use permit request 

that will be heard before the Pierce County Board of Adjustment on Thursday, May 22, 2014. The current 

requests do not seem to address most of the comments made in my comments provided for the previous hearing. 

In fact the current proposal refers to the structures that are after-the-fact construction as “existing”, which is 
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somewhat misleading since these structures are to be considered as not existing by the BOA. For these reasons, 

the following are largely the same comments sent on September 19, 2013 for the previous hearing, with some 

revisions and updates. The department understands the following: 

 The nonconforming principal structure was legally reconstructed and expanded under a land use permit 

issued in 2005. 

 Stairways, decking, landings and a patio/deck off the second level on the northwest side of the house 

were all added to the property without permits. These are considered illegal nonconforming accessory 

structures. 

 All the illegal nonconforming accessory structures and principal structure are within the slope 

preservation zone. The lower, most westward landing/deck is within 50 feet of the ordinary high watermark 

(OHWM). 

 Two of the landings are entrances into the principal structure. The landing on the main level used to be 

considered two decks, one with an entrance to the east, and one with an entrance to the west. It appears that the 

applicant is labeling the more western entrance to be the “main entrance”. It is not clear why the west entrance 

which allows more of the deck to be kept and not the east entrance that is a simpler connection to the rest of the 

walkways and requires less deck as the main entrance. The landing on the lower level is not proposed to be two 

landings separated by one step. The two landings connected to the principal structure are larger than the 

minimum area standard in the State’s uniform dwelling code (Ch. SPS 321.04, Wis. Admin. Code). Further, 

having two landings just one step apart will not meet s.239-10.L(3) of the Pierce County St. Croix Riverway 

Zoning Ordinance. 

 A long stairway runs from the parking area down a steep hillside to the principal structure’s second 

level. The second level has doors that are near and connected to the stairway. 

 A stairway runs from the lower level/basement landing down a steep hillside to the river. 

 The current proposal includes properly anchoring the stairways. 

 The applicant has plantar fasciitis, and at least at times has difficulty walking. 

 The applicant has installed many sliding doors in the exterior walls of the principal structure – far more 

than is typical. 

Given the large number of individual components and factors associated with these requests, and the fact that 

the Pierce County Zoning Department staff have produced very detailed staff report describing the issues, 

including providing ordinance references, the department will largely refer and defer to the staff reports in an 

effort to prevent a very long comment letter that largely restates the staff report, and for clarity. The 

department’s comments that follow are a more holistic view of the property and the requests as a whole. Central 

to these requests are three primary issues. One is the applicant’s plantar fasciitis. Two is how many doors need a 

landing for egress and ingress given the unusual number of doors. Three is what is reasonable use of the 

property given every requested structure or action is within a slope preservation zone. The department will 

address each of these. The department understands the applicant has trouble walking and has fallen several 

times, because of the plantar fasciitis. For this reason the applicant is requesting landings that are larger than 

allowed by law. The department is sympathetic to the applicant’s condition. However, it is difficult to 

understand how an argument can be made that the larger landings should be allowed for his condition when he 

walks down a very significant set of stairs on a steep slope to get to the principal structure, even with the newly 

proposed hand rails. Put another way, if the applicant can walk down and navigate such a long and steep flight 

of stairs to get to the principal structure (and wants even more stairs to wrap around the house to connect with 

other stairs connecting the landings), it does not seem necessary for the landings to be any larger than allowed. 

Without a firm explanation explaining this disconnect, the department recommends the appeal and the variance 

request be denied, and the landings be reduced in size to that allowed by law. While it is certainly necessary for 

landings to be used in conjunction with doorways for egress and ingress, since all landings are within the slope 

preservation zone which restricts the construction of structures, only minimal relief from the requirements of the 

Pierce County St. Croix Riverway Zoning Ordinance should be granted. The department recommends the BOA 

determine that the main level landing as proposed is the minimum relief necessary. Additionally, since there is 

an entrance to the second level of the principal structure near the stairway from the top of the hill, the requested 
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additional “future stairway” should not be granted, as it is not needed. Now to determine what is reasonable use 

of the property. More specific to these requests is determining which of all the illegal structures and unpermitted 

actions are reasonable, not in general, but on this particular lot. What is appropriate development on one lot is 

not necessarily appropriate development on another lot. The Pierce County St. Croix Riverway Zoning 

Ordinance and the State’s uniform dwelling code provide options that would allow some of the requested 

structures and actions, but some require meeting some conditions. It is reasonable to allow landings on each 

level of the principal structure. To date the applicant appears to have made little effort to meet many of these 

standards and conditions. Finally, a variance is to be granted for the minimal relief necessary for reasonable use 

of the property. Given the comments above, the applicant’s request is far from minimal relief. The department is 

not sure the applicant has demonstrated the request meets all criteria required for granting a variance. Is the 

applicant’s property uniquely different than his neighbors? The medical condition as discussed above must be 

contrasted with personal convenience to determine if unnecessary hardship exists, as does determining what is 

the minimal relief from the ordinance that is necessary to allow for reasonable use of the property. The 

department recommends the following: 
1. Determine whether or not the applicant’s plantar fasciitis plays a significant role in these requests. If it is 

determined that it does the landings can be larger than required by law, and the proposed alterations can be 
considered. If it is determined that it does not, the department recommends the appeal be denied. 

2. No matter what decision is made in “1”, the applicant must demonstrate meeting all three variance criteria to 
be granted a variance to keep all the landings and stairs around the principal structure. If the applicant cannot 
demonstrate meeting all three variance criteria the department recommends part of the landing/deck on the 
north side of the principal structure be removed, the patio or roof between the main and second levels on the 
northwest side of the principal structure be removed, the stairs on the east side of the north central landing on 
the main level be removed, the stairs and landings leading from the north central landing on the main level 
down and around the house to the lower level/basement landing be removed (as this is not necessary since the 
applicant can get to the lower level/basement landing through the principal structure), and the 34 square foot 
landing one step down from the lower/west entrance landing not be allowed. 

3. Regarding the after-the-fact conditional use permit requests the department recommends following the 
recommendations in the staff report (1-7 on page 6). 

Please note that these comments are in regard to Lower St. Croix Wild and Scenic Riverway zoning only, and 

do not reflect applicable erosion control, waterway permitting or other department regulations. Thank you for 

the opportunity to provide comments regarding the tables Mickelson property after-the-fact variance request 

and after-the-fact conditional use permit request. Signed Michael Wenholz, Department of Natural Resources.  

Staff Recommendation: Staff recommends the Board of Adjustment determine whether the building additions 

and walkway are contrary or consistent with the standards found under the purpose statement and various 

Riverway Code sections referenced in this report. If found to be contrary to the above, staff recommends the 

Board deny the variance and provide an explanation of code inconsistencies. Alternatively, approve the variance 

to authorize an after-the-fact land use permit based on the property limitations with conditions or structural 

modifications deemed appropriate by the Board to be included in the findings, facts and conclusions. A land use 

permit will be required for any construction authorized under the variance that is not covered by the conditional 

use permit request.  

Chairperson Wright asked if it would be possible for Jim to demonstrate on a map that the Board can view, to 

address the recommendations of the DNR. Kleinhans stated it’s busy because there are so many things that they 

are dealing with. Look at A1.0, they are suggesting the future stairway isn’t necessary, because they have egress 

into the building from this stairway here. Mr. Mickelson stated there is no way for other people to get in there if 

somebody else wants to get down to the lower part. The cabin is locked. There is no way to get from that point 

down without being in there and he really needs to have the rest of that stairway. It was built for that to be 

connected. Peterson asked what the purpose of the long stairway was, that goes up the hill. Is that for parking on 

top of the hill? Mr. Mickelson stated you could park up there. Mr. Lindau stated it isn’t necessarily for him. It’s 

really for visitors and other people. It takes a 4-wheel drive to get down here. He probably could not even use 

that on a regular basis. Mr. Mickelson stated he doesn’t. He has a 4-wheel drive truck that he keeps over there 
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and that’s just what he uses that for is to get down there. Or in the winter time he uses a snowmobile. Kleinhans 

stated Mike doesn’t understand how the house is working on the inside. We have three patio doors on the upper 

landing. You are saying none of those work to get down into the building. Chairperson Wright said one would 

work but if he’s not there, it would not be unlocked. Therefore somebody visiting and coming upon a locked 

door could not go down. There is only going to be one door on that upper level. Mr. Lindau stated yes. 

Kleinhans stated one will be a door and the others are going to be screens. Mr. Mickelson stated yes. Mr. 

Peterson said somebody coming down here, if this walkway is allowed, you could continue and go around. Mr. 

Mickelson stated no, that’s way up on the upper level. The only way would be to try and jump down but that is 

steep. It’s not reasonable access. Kleinhans stated no, you don’t want to do that. That would be shorter than 

going around here but again it’s pretty steep. Chairperson Wright stated again the DNR is looking at an aerial of 

this and don’t understand that. There were about seven things that they recommended. That was one. Kleinhans 

stated the DNR stated that if the applicant must demonstrate meeting the three criteria. If the applicant cannot 

demonstrate meeting the variance criteria, the department recommends the landing deck on the north side of the 

principle structure be removed. Chairperson Wright asked if that is G. Mr. Lindau stated he thinks they are 

talking about this chunk right here. Chairperson Wright asked if that is considered the landing. Kleinhans read 

the patio and the roof between the main and the second levels on the northwest side of the principle structure be 

removed. The stairway we are going to deal with on the conditional use part of it. He put his letter together for 

the variance and the conditional use permit. What we will do is look at the landings, patio and decks. The 

landing deck on the north side of the principle structure be removed. That is essential for getting into both levels 

so we can’t get rid of that. Chairperson Wright stated you have a door here and a door here, so you can’t remove 

that. Kleinhans read the landings leading from the north central landing on the main level down around the 

house to the lower level basement landing be removed. Chairperson Wright asked if that is G. Mr. Lindau stated 

it would be G & A. Peterson stated if someone wants to go down to the boat they would have to have the door 

to the cabin. Mr. Lindau stated the door would have to be open for them to get down there. That doesn’t seem 

reasonable. Chairperson Wright stated he doesn’t think that is reasonable. Kleinhans stated that is the 

conditional use permit. The 34 square foot landing one step down from the lower level west entrance (J) not be 

allowed. That is something we need to think about with the variance. Mr. Lindau stated the actual areas on those 

are 40 square foot and 26 square foot. Kleinhans asked if the deck is 26 square foot? And the landing would be 

40 square foot? Mr. Lindau indicated what was part of the original 31ft x 19 ½ ft. Kleinhans asked if the 26ft 

includes the 2 feet ???? Mr. Lindau stated no it does not. Kleinhans stated the deck is actually two feet more. 

Mr. Lindau stated no, you walk down and take a step down there and take a step down there. This one here 

would be about 20 square feet, this is 26 and that is 40. Kleinhans said you are saying this is a landing for this 

step and this is a landing for this step. Mr. Lindau answered correct. You walk up a step to a landing, you walk 

down to get into the building. Chairperson Wright said that landing is no less than 20 feet to get to that 27. 

Kleinhans said vertical intervals. Mr. Lindau stated he doesn’t understand that rule. Twenty feet between 

landings is 31 steps. Regular residential is twelve feet. Kleinhans stated this isn’t a regular code we are dealing 

with here. Mr. Mickelson stated this isn’t a regular lot. Mr. Lindau stated you can’t get 20 feet in between 

landings up here because just the way. Kleinhans asked if by splitting up this existing deck into landings; does 

that meet the intent of the code. What we have to look at here is to make your claim for the variance standards; 

unique property limitations so this board can consider if they can approve it. It’s based on those three standards. 

It always is with a variance. Mr. Lindau stated we have access to the home at the door at that landing. It’s 

technically a switchback landing. Chairperson Wright said right now we have two landings next to a deck. Mr. 

Lindau said the deck is up above. The landings are underneath. Chairperson Wright asked the deck is a structure 

that is located next to the house. A landing is part of the stairway. Mr. Lindau stated you are right, then the deck 

would be this; that would be the landing, that is another landing and then we go down the stairs. Chairperson 

Wright said the code states they are 20 feet intervals between landings. Kleinhans said that is why we have to 

think about what is the intent of the code. Mr. Lindau stated the intent of that code is so you do not see a lot of 

landings from the water. This is a very well designed stair. He knows it’s after-the-fact and he has walked up 

and down it and tried to find a way to get up there using straight runs of stairs that would……and there are a lot 

of nice, old trees down there that would have to be cut to make that work. Preserving the slope, preserving the 
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vegetation is the true intent and not have it seen from the water. If they did a whole stair, straight stair from 

there to down there, it probably wouldn’t work due to the trees they would have to cut out. The slopes would be 

very, you would have a stair that would be potentially five feet above the ground or have to be dug into the 

ground, to try and get the 20 feet to work. That 20 foot criteria is very confusing and difficult. Chairperson 

Wright stated we could get by with one landing if it was rotated, it could be up to 40 square feet and you would 

come down from the stairs and hit the landing that would then accommodate the lower stairs. Mr. Mickelson 

stated then with the way it is shaped there, you can get into the lower level through the doorway there. 

Chairperson Wright stated that is what the deck is for to get into. Mr. Lindau stated the door is right here, what 

you are saying is if you turn straight off of here, Chairperson Wright said and if we had a landing like this that is 

40 square feet, not to exceed it, that would adjoin the deck but you would have to step up to step down. He 

doesn’t think that is a good option but the board can approve something and it goes to the next level and the 

DNR gets involved, then it goes right to court. Then we haven’t accomplished anything and you are going to 

start spending more money, that’s not our intent and not your wish. We’re not the final say in this equation. We 

are dealing with the federal government; this is scenic riverway. We’re dealing with the DNR. Mr. Mickelson 

said Jim wanted an engineer to make what’s already there fit with the rules and regulations. The way he has it 

thought out there on the lower level. Mr. Lindau stated it does meet the intent, not the letter, with that 20 foot 

between landings, you just can’t do it. He doesn’t know if there is a stairway that could be built anywhere that 

could……………. Chairperson Wright stated like Ken said maybe it could be angled here, not to exceed 40 

square feet. So recommendations from the DNR regarding the variance address the landing off the deck, the 

deck off of the northwest side of cabin. Those are the two things and they address this stairway. Kleinhans had a 

photograph of when he first saw it with the deck with the stairs coming right up to it. Just to give you an idea, 

there are some footings and the way it is now there are some railings. The end of the deck comes right up to the 

middle of this window. If you move this over and shorten up the deck, to meet the door, your railing would be 

right against that electrical ?????  Think about what you would permit if Mr. Mickelson came in the door right 

now, would you give him what he has? Chairperson Wright stated we can’t even look at what is there because 

it’s illegal. It wasn’t supposed to have been there so this is like new construction. Mr. Mickelson stated yet it is 

after-the-fact and we’re trying to make it work. We tried to, we didn’t just haphazardly build this. We tried to 

have it hug the ground. We didn’t cut one tree in that construction. With all those factors, that is what we’ve 

come up with, what’s there. None of this is over ???? like they mentioned last time. He built it minimally to 

make the stairs from where they are down the hill to where they come up. It isn’t a huge thing by any means, 

getting back to the 60 inches up above. You can see if you are going to be helping anyone, it’s reasonable. He 

would like to get something worked out. Chairperson Wright stated he is a little more involved right now since 

he is now a voting member, because the other member did not show up this evening. He would have to say in its 

present proposal; the variance is going to be denied. There are going to be some modifications going on or this 

won’t fly. Chairperson Wright asked Ross what his thought is? Ross said he is still gathering all the 

information. He has been to the site so he knows what we are up against with unique entrances, levels, terrain. 

He is with the Chair and hasn’t been convinced that in this present. We have more questions to address. 

Chairperson Wright stated we are in the prime sensitive area of this riverway. We are in too short of distance 

from the ordinary high watermark and it’s a slope preservation zone. So if anybody is going to critique this from 

the federal government or the DNR, this will probably be critiqued the strictest. We don’t want to just pass 

something on to get tied up in court forever. Peterson stated some parts of this he has no problems with; the 

ramp and 60 inches rather than smaller, even if they aren’t in a wheelchair so you can walk side-by-side. This 

lower deck, he thinks that can be redesigned to get it much smaller and fall within compliance. The stairway he 

feels is necessary to get from the main level down to the lower level without going through the house. 

Chairperson Wright stated that will be part of the conditional use permit. Then we do have an issue of the deck 

on the northwest side, 7 ½ feet here and 5 feet there and we do have two egress points. Mr. Lindau stated John  

talked about abandoning this one because the flow of the house would be where the real entrance would be here. 

Peterson stated if he remembers right, that is pretty open space in there. Mr. Mickelson stated not by this other, 

that’s where his sink is. It’s pretty congested, the other area is more open and that’s where the main entrance 

should be. With this two feet here, his brother-in-law is looking at a scooter and he is just thinking if that would 
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get parked over here that would give them room to access right there. Chairperson Wright stated when we are 

talking about a commercial structure where there is a number of people with wheelchairs, there needs to be 

wider accommodations so the flow of traffic can proceed without being interrupted. There might be a time when 

there is two or three wheelchairs down here but at a certain point, maybe you have to take your turn. Maybe you 

can’t have two wheelchairs meeting like going up this ramp. You might have to think that out so somebody has 

to hang back and you push one up or wheel it up. He doesn’t think we have the same issues at a residence that 

we do at a nursing home or a commercial business. Peterson stated what he is looking at is not so much a 

wheelchair but somebody helping somebody along. Maybe somebody with a walker being helped up the ramp; 

you need something more than three feet, maybe you don’t need six feet. He would agree with Mr. Wright that 

the odds of there being two wheelchairs or two scooters simultaneously are pretty slim. He would see somebody 

helping somebody up, that is a long walk. If somebody is having mobility problems, it’s nice to have somebody 

to lean on. Maybe that could be reduced somewhat but he doesn’t think it should go back to 36 inches. Ross 

stated six feet is a lot, aren’t most hallways four feet, in a residential house. Mr. Lindau stated that is used often, 

he doesn’t know what the minimum is. Chairperson Wright stated if you think in a house, a 36 inch doorway, 

that’s a big doorway. They put 36 inch doors in their house, entrance doors. Nobody is going to pass going into 

it. He dealt with an elderly mother and father and a daughter with a broken leg and they were able to make it 

work. Ross stated he is just thinking of a passageway. They have a fairly long hall and it’s four feet wide and 

they have had people in there with walkers and quite elderly people maneuvering around from bathroom to 

bedroom and it seemed to be four feet was a reasonable width. He is quite comfortable with four feet and 

justifying that as accommodating. Chairperson Wright asked if the walkway on the second level, is that part of 

the conditional use permit? Or should that be tied into this variance. Kleinhans stated he thought it was exempt 

until he looked at it and realized it’s not constructed as a roof, it’s constructed as a walkway and that location is 

within 50 feet of the ordinary high watermark. Mr. Mickelson asked if he changes that into a roof; that would be 

OK? Kleinhans stated yes, a roof is exempt. Mr. Mickelson stated it’s already built so it’s sloped. He can make 

that into a roof area. Kleinhans stated you have a patio door right above it. Mr. Lindau stated that would have to 

be abandoned. Kleinhans said the two and a half foot overhang on the west side of the cabin entrance is 

identified in item D, maybe exempt under 239.9E. On new structures constructed after the affected date of the 

chapter all setbacks should be measured on a horizontal plane from the roof overhang in any cantilevered 

portions of the structure at the point of the structure that is nearest the OHWM, bluffline or property line. No, 

that isn’t what I’m looking for, there is something about two and a half feet, 239.9. On modifications or 

additions to existing structures, roof overhangs shall not encroach within the required setbacks more than three 

feet, and any cantilevered portions of the structure must meet the required setbacks. He mentioned that is was 

two and a half feet wide, this gives you up to three feet. But they talk about roof overhang shall not encroach 

within the required setback more than three feet, well this landing or walkway isn’t connected to the building 

it’s halfway down the side of the building so it would be hard to call it a roof. Even if it was modified, and if 

that’s not going to be a door anyway, you don’t need it, that swings around to the west, if that’s going to be one 

of the windows. Mr. Mickelson stated that is really steep on that end of the building there. That little bit helps 

service that area. Anything if siding comes loose. It’s thirty feet from the bottom to the top; just trying to make 

it work there. It’s sloped, it was dual purpose, it served as a roof for the bottom part but then we could always 

get around to the other side and service the west end of the building. The other parts of the building go into the 

hill so they aren’t as high. When we were roofing that thing, it’s as high as one of his silos at home. Kleinhans 

stated with that walkway on the south side that should have a protective railing as well. Mr. Mickelson stated he 

can make it into a roof. Chairperson Wright stated you are saying roofs can overhang, not a walkway. You can’t 

do that up against the window. Mr. Mickelson stated it underneath the window. Chairperson Wright stated this 

addressed roof overhangs encroaching into the riverway, not walkways. Mr. Mickelson stated if he puts roofing 

material on it, it would be a roof and it would make that bottom part a covered porch. Kleinhans stated you are 

encroaching toward the river within 50 feet of the OHWM and the way it’s constructed it has stringers with 

beams coming out on a regular basis. That is like a deck construction, not a roof. A roof would have a soffet 

???. Mr. Lindau stated he doesn’t know what the definition of a roof is. Mr. Mickelson stated if you need soffet 

and need it enclosed, he is just trying to make it work. Kleinhans stated he understands you are just trying to 
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keep what you have but these folks have to justify the variance based on property limitations. Not because you 

have it already. Mr. Mickelson stated if we can do that and make it work, that should be allowed. Chairperson 

Wright stated that if you turn it into a roof, you are going to come across part of your window. Mr. Mickelson 

stated it’s built so it’s below the window right now. Chairperson Wright stated so you step down. Mr. 

Mickelson stated slightly. Chairperson Wright asked if that qualifies for…………Mr. Lindau stated you could 

build it up to make it slope even more and put a ??? roof on it. Chairperson Wright said we would skirt the 

ordinance if that walkway got turned into a roof. Would that be something that would be accepted? Kleinhans 

stated we don’t have a definition for a roof. Ross asked if that is all along the south side. Chairperson Wright 

stated along the river side, west side. Mr. Lindau stated it’s to keep weather off from down below. Mr. 

Mickelson stated the cabin is about twelve feet wide right there. Mr. Lindau stated there are a lot of roofs that 

come out half way in a half a story. A lot of roofs that wrap around from the lower end for aesthetics of the 

building for a lot of other things to keep rain off of walls below. Peterson asked if this walkway on the backside 

of the cabin, southwest, is that wider than these? Mr. Mickelson said no, they are the same. Kleinhans stated he 

thinks we are just dealing with letter D on the A1.0. That is part of that level. Chairperson Wright stated we 

have to address the issue of the deck to the two landings on the lake side of the building, then we have to deal 

with the ramp in terms of its width and also the deck on the northwest portion of the cabin, for width. Peterson 

stated we are seven and a half feet there. Chairperson Wright stated and we are five feet back here. The DNR 

would like to have it removed but that is the access to the cabin so it can’t be removed. So we have to deal with 

the issue of how wide can we make it to keep everybody happy. Peterson said for a point of discussion, he 

recommended no more than four foot width on the ramp. Chairperson Wright stated then we get to the deck 

which initially if you take a right turn as you walk up the ramp, we have a five foot width there. Then if you 

take about three steps, then it goes to seven and a half foot width. Ross stated because of the shape of the 

existing building. Chairperson Wright stated it expands the size of the deck since we are running in a straight 

line. Again we are within the OHWM setback and the slope preservation zone. Ross, if we hold that five feet 

and jog it, would that make a possible jog to follow the building. Mr. Lindau, the jog would have to go 60 

inches past that. You still need to get the wheelchair in there and spin it around. You would need to go five feet 

past. Chairperson Wright stated that standard is for commercial code. We have 36 inches that we have to deal 

with. Mr. Lindau stated not for turning around in a wheelchair. That is for straight ???? Chairperson Wright 

asked Jim if that is correct in the code? Kleinhans stated level landings shall be provided at the top and the foot 

in any change in direction of the ramp. Landings shall be at least as wide as the ramp and shall be measured at 

least three feet in the direction of travel. So they talk about 36 inches on the landing. Mr. Linday stated there are 

two directions of landings which is three feet each direction. He doesn’t understand, they don’t talk about a turn 

for the radius. He thinks they refer to the Ansy ??? Code which he believes they have for the turning of a 

wheelchair. Kleinhans stated this talks about Ansy and they talk about uniform dwelling code. They talk about 

36 inches in several places for travel and width measured between handrails. So the physical walkway, a ramp 

could be wider but you have to mount your handrails so you have 36 inches between them. Mr. Lindau stated 

when you look at a disabled person, allowing them minimum is really uncomfortable. He has worked with 

family members that had to deal with wheelchairs and a lot of people that had to use wheelchairs, trying to use a 

bathroom, a regular residential bathroom in a wheelchair is almost impossible. The standard house for a 

wheelchair is very hard to use. He thinks that is why the ADA standards came out because they could not force 

you to do that in a residential. They can force it in a commercial and if a person chooses to make their own 

home to that standard, he believes that is their right as a disabled person to be able to apply those rules to make 

their own home as useful and comfortable as you can. Mr. Mickelson stated even Mike Wenholz talked about 

reasonable use. In 239 Riverway zoning, on letter C, toward the end, that talks about reasonable accommodation 

and reasonable access. Mr. Lindau stated he thinks he has a solution, taking everything into consideration, a 

four foot wide ramp that comes up into a 60 inch wide, 60 inch past the jog and step back two and a half feet so 

they will be taking out this corner here, this was 48inches, then you need 60 here so you can spin and right here 

for that short little step you need 60 here too. So this short section it would be very convenient for two people 

walking by, maybe you could help somebody up here but to get down through there just keep that at 60 inches, 

it’s very reasonable, for this landing down here, if it were to be modified. Peterson get down to 40 square feet. 
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Chairperson Wright asked Jim if he found anything about the roof. Kleinhans stated he is looking at the uniform 

dwelling code but couldn’t find anything. Chairperson Wright stated this walkway would have to be removed. 

Mr. Lindau stated the upper walkway they would turn into a roof. Chairperson Wright asked if that would be 

allowable if they turned it into a roof. Kleinhans stated it wouldn’t do the function Mr. Mickelson built it for. 

He wants it for maintenance for the west side of the building. Mr. Lindau stated roofs are maintenance. You can 

walk on a roof to maintain another part of the building without a railing on it if you are careful. Mr. Mickelson 

stated part of the reason he built it was for a roof. He said it was dual purpose, to get into the bottom level, a 

covered area to keep snow off. Chairperson Wright asked if they can allow it as a roof. Kleinhans stated yes. 

That’s what he was thinking about the exemption until he saw it. Chairperson Wright stated it has to be 

modified to fit the definition of a roof. He asked Ross what his thinking is regarding the width. Ross stated right 

now we are looking at 4 foot here and it is existing 5 foot now. Mr. Lindau stated we still have this landing 

coming across then it jogs back down. Ross stated from the jog here, how much further to the west will you 

hold, 5 feet more and then jog back two and a half feet. Then you go out to the end of the building. That would 

be our motion, if it passed, to grant the variance of the deck and the walkway. Would that cover this issue? 

Chairperson Wright stated those are the variance issues along with turning that walkway into a roof. He asked 

Jim is this is something the DNR would possibly accept. Kleinhans stated they will look at the decision along 

with the partnership team and then they see how this goes. We have to write this up at the end of the night, so if 

we think we are due diligence with meeting the code and follow our standards. We have to base it on those three 

standards. Chairperson Wright stated the 60 inches is part of the commercial code and does not enter into a 

private residence. Kleinhans stated that isn’t minimum amount of relief. Chairperson Wright stated that is the 

issue we have here to be able to give reasonable access to this facility and the issues of this structure are unique 

to this structure, not the applicant. And it specifically states to give the minimum relief. Is 60 inches at the 

minimum relief. Ross stated another option here since they are coming up 48 inches from the north toward the 

structure, if you had it 48 instead of 60 and did the same jogging and held 48, kept the longer length but 

maintain 48 north and south and then had 60 inches to maneuver the corner. That would be closer to the 

minimum accommodations. Chairperson Wright asked how did that change? If you have 48 coming in, 

Kleinhans said 60 inches from 36. Chairperson Wright stated that is 24 inches of additional relief. Ross from 36 

to 60. Chairperson Wright stated when you start talking about the turnaround 60 is still 24 more than 36. If you 

have a turn here of 48 and a turn here of 48, Ross stated why would you have one up there, he sees what you are 

saying. Peterson said if we just take off a foot here and make that a straight run. That would be 4 feet in here. 

Mr. Mickelson stated it wouldn’t matter if you have ADA or whatever you are going with, if you are going to 

be turning a wheelchair around, it’s not going to be smaller for a house. If you need 60 inches, you need 60 

inches. If you are going to be walking with someone, it’s reasonable to be at five feet. Kleinhans stated this 

shows a wheelchair at a 36 inch turn. This shows it with a 60. Chairperson Wright stated sometimes you might 

have to jog around. Ross’s question to Jim was is it possible to make a turn at 36-36 corner and now you are 

showing that it is possible. Chairperson Wright asked Jim about the document he is showing us, what is that 

document? Kleinhans stated that is the federal document for commercial and public accommodations. They 

have wheelchair turning space and they have it T-shaped with 180 degree turns and showing a difference based 

on the type of use. Mr. Lindau said here is one showing a person walking along side of the wheelchair and 

another with two wheelchairs crossing at 60 inches. It’s a very touchy subject. Mr. Mickelson stated at some 

point it can get to be discrimination. Kleinhans stated whenever he has pushed a wheelchair, he has been behind 

it, not alongside of it. Mr. Mickelson stated it’s not always a wheelchair, it’s somebody walking along side that 

is why we are at 60 inches. Chairperson Wright stated maybe at some point the court should get involved and 

tell us what is appropriate because we are seeing data of what is appropriate for commercial at 60 and in the 

uniform dwelling code, they are saying 36 inches is adequate. Mr. Lindau stated that is for a straight walkway. 

They don’t really cover all aspects of the use of a wheelchair in the uniform dwelling code. It also shows in that 

same, the 60 inch turnaround and a 78 x 60 inch for a U-turn. Chairperson Wright asked do we have to start 

providing room for a U-turn on this deck. Basically we have two right angle turns, if you want to make a U-

turn, then……..Mr. Lindau stated if you are the person in the wheelchair, you want as much freedom as 

possible. Chairperson Wright stated he understands. We also are trying to fit this into a very restricted zone and 
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make reasonable accommodations for your needs but then we are only allowed to give the minimum relief to 

accomplish the task. That is basically to get the wheelchair in and out of the house with undo extreme measures. 

The question is what is that dimension. Mr. Mickelson stated with those turns, three feet is not feasible. Mr. 

Lindau stated three feet is typically used when you are going into a small space and leaving a small space. It’s 

never advised. Peterson stated he is looking at the handicapped restrooms and there is a minimum of five feet. 

Mr. Lindau stated you also have a minimum of 36 and the sink, there are a lot more restrictions than just that 

five foot circle in a handicap bathroom. Chairperson Wright stated but in a bathroom, you have to come out the 

same way you came in. We’re talking about a walkway not a bathroom. On this house, you should be able to go 

in and turn around in a much bigger area and come back out. He doesn’t think a bathroom U-turn can be 

compared to going into a living room. Mr. Mickelson stated the cabin doesn’t have a very big area in there 

either. Peterson stated you certainly would have five feet to turn around. Ross stated the main entrance that you 

will be using is to the west, will be the entrance to the first floor. Mr. Mickelson stated the main floor. Ross 

stated so you will be going down the ramp, turning to the right, have to maneuver a two and a half foot jog and 

then enter here. Mr. Lindau stated if that door is locked you have to turn around and leave. If you realize you 

don’t have your keys and that door is locked, you need space to do a U-turn, which is 78 by 60 and come back 

out. It’s a dead end for a wheelchair. Mr. Mickelson said it just seems like that five feet wide with a jog would 

work out. Kleinhans stated that was in the ADA book. Peterson stated he through that out there to start a 

discussion reducing the ramp to four feet. He would like to continue with that leaving 60 inches turnaround at 

the top of the ramp and maintain that 60 inches beyond that jog in the house and then moving down two and a 

half feet. So you would have two 60 inch spaces to turn but the ramp would be 48 inches. Kleinhans stated 

according to that diagram that is in that book you could. Ross stated that is the minimum. Kleinhans stated yes, 

that is the minimum. Chairperson Wright stated if it was a commercial building you have to be able to pass. But 

someone ought to be able to see that you are not going to pass. He thinks that is beyond reasonable 

accommodations to provide passing. Mr. Mickelson stated not when you have two people walking side by side. 

Chairperson Wright said probably a disable person wouldn’t be going down to help them out. It would have to 

be someone more fit. If someone in a walker and a wheelchair can get down there by themselves, he would be 

very surprised. There is going to have to be somebody else to get them down there given the remoteness of the 

site. He doesn’t think that is a realistic scenario. Mr. Lindau stated one of the things that they do as designers we 

have to look at what is required by the code and not the scenario. Chairperson Wright stated the code is 36 

inches. Mr. Lindau stated there is a lot of caveats in that; it’s 48 if you want to have a person walking passing 

by a wheelchair. Peterson stated we have to look at minimum relief and a compromise of four feet is a 

reasonable accommodation. Ross said that is showing a U-turn at five feet is possible, 60 inches minimum. Ross 

stated looking at the information that he has been provided, Ross moved to have the minimum ramp of 36 

inches and then 36 inches wide where it hits the building between the rails and then where the building 

jogs, continue it straight toward the river, west, so you are gaining 2 ½ feet, Chairperson Wright stated it 

would be another 30 inches, Ross continued right there which would allow a person, if the door is locked, 

to turn around and get in and out, but hold it at 36 where it hits the building and straight west and gain 

the extra on the west end. Chairperson Wright said to clarify your motion that would be 36 inches 

between the rails. Ross stated yes, whatever design you are making. Chairperson Wright stated for the 

variance we are also dealing with issues of down here and the walkway up here. Ross stated he will have 

to hold his motion until after he has more information on that. Chairperson Wright asked if he wants to 

table his motion. One proposal was to maintain this walkway but to convert it to a roof. Would that possibly go 

into your motion? Ross stated yes it would. Chairperson Wright asked about the deck and two landings. What 

would your motion like to say about that? Ross not ready on that part yet. He thought they could split them up 

but he sees they should have all been in one. Peterson asked if that landing maximum allowed is 40 square feet. 

Chairperson Wright said Ken had a recommendation that the landing be cut back at a sloped angle not to exceed 

40 square feet and that would adjoin the deck that is underneath the walkway which is two and a half feet wide. 

Peterson if it’s 40 and 26, that gives us 66, take an angle off there and you should get that down to 40. 

Chairperson Wright stated we would end up with 40 and roughly 8 feet or 10 feet. Remember we have that 

picture that showed that it came out into the middle of that window so that could be narrowed up. Then it would 
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be eight times two and a half which would be 20 square feet. Peterson does that 20 have to be included in the 

40? Chairperson Wright stated one is a deck and one is a landing. A deck is a flat portion attached to a building 

and a landing is part of the flat portion of a stairway. Mr. Lindau asked if that is really a deck when it is that 

small just for accessing the home. You could really call it just a level spot created on rough ground so you can 

get into your house. Chairperson Wright stated it is like a stoop. Mr. Lindau stated it’s a wooden stoop. 

Chairperson Wright asked Jim when a stoop becomes a deck. Kleinhans stated the Riverway Code doesn’t 

define deck. He will look under zoning and uniform dwelling code probably has it. He stated he has a definition 

of a deck: an unenclosed, unroofed exterior platform structure, with or without railings which is elevated above 

preconstruction grade, typically of wood construction either attached to a building or free-standing. That is out 

of the zoning code. Mr. Lindau asked what is the definition of a stoop or an entrance? Kleinhans stated we don’t 

have that one, just a deck. Here is the stairs coming down. Ross stated this part is too big. Kleinhans stated yes, 

it’s too big right now. Well, whatever you give him for a deck because then he is going to start building 

landings. Whatever the board feels is necessary to get in and out of that door. Ross asked what is the minimum. 

Kleinhans stated in other variances we have gone three feet wide. Where they have knocked off part of a deck 

to get ingress and egress out of the building, they have been three feet. We had one down at Evert’s Resort 

where a deck was modified to be ingress and egress out of the building. Ross, then you start with your steps. 

Peterson so as a designer could you reduce this section going diagonally. Kleinhans stated sure, we did it 

already. This board has done that in the past. Chairperson Wright stated to Ross that picture is the lake side of 

that level and that goes over to the window, it doesn’t have to be any wider than the door. So the deck could be 

the width of the door. Peterson stated limiting this portion of the deck and angling it back. Mr. Lindau stated if 

this were allowed as access to the house, this stoop, and this was the landing, this could be modified and still be 

used, 70 square feet, we’ll have to take almost half of that out and put an angle, it could be done and still have 

reasonable walk space. Ross said and then this would be a landing, call it a landing or a deck. Mr. Lindau stated 

that would be a landing; part of the walkway to the water. Ross stated all at the same elevation. Peterson stated 

it wouldn’t even have to have the same elevation, so the square footage be considered the same. Mr. Mickelson 

asked if that was one step in there. Mr. Lindau stated that would all be the same level, it just would be separated 

or addressed as a stoop, not part of the walkway. Ross said this would be considered a stoop. Chairperson 

Wright stated they are on the same level though so he doesn’t know. He thinks the whole square footage can’t 

exceed 40. Mr. Lindau said then we make this a step up. Ross asked if this is covered. Peterson said yes. 

Chairperson Wright asked Jim what does that deck on the lower level become when there is a roof above it?  

Kleinhans stated if there was a roof over the entire deck it would be a porch. Chairperson Wright stated that if a 

motion comes forward to where that walkway becomes a roof, then that area that we have been calling a deck 

now becomes a porch. Kleinhans stated but only partially unless you run the porch, I’ll look at the definition. 

Chairperson Wright stated the roof would run the full length of the building and the porch would only be the 

width of the door. Kleinhans stated a porch is a building walkway with a roof over it, providing access to a 

building entrance. Chairperson Wright stated that would become a porch then instead of a deck if it doesn’t 

exceed the width of the roof which is two and a half feet. Ross stated wouldn’t that have to be a minimum of 36 

inches if you are going to walk around there. Chairperson Wright stated no you don’t walk around there because 

it drops right off. Mr. Mickelson stated we could make that roof three feet if you wanted it. Chairperson Wright 

stated according to Jim it was allowed up to three feet. Mr. Mickelson stated if that is what you want him to do 

to make it work out. Kleinhans read the definition of structure: Any manmade object with form, shape and 

utility that is constructed or otherwise erected, attached to or permanently or temporarily placed either upon the 

ground, riverbed, streambed or lakebed or upon another structure. Structure includes swimming pools, hot tubs, 

patios, decks and retaining walls but does not include landscaping or earth work such as graded areas, filled 

areas, ditches, berms or earthen terraces. Structures does not include small objects that are easily removed by 

hand such as lawn chairs, portable grills, picnic tables, bird feeders, bird houses and bird baths. So a patio 

would be a structure. It’s manmade and it is attached or temporarily placed upon the ground. Chairperson 

Wright stated in the Riverway District there is very specific stairways, landings and a few other things. It 

doesn’t talk about porches. Kleinhans stated there are a few things exempt in there. Mr. Mickelson read: porch, 

a building walkway with a roof over it providing access to a building entrance. That’s 239. Chairperson Wright 
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stated 239.9, all structures except piers, wharfs, structural erosion control measures, stairways and lifts shall 

meet the following: The structure is not located in a slope preservation zone,  so in order to move this on, not 

sure where we left off. We are trying to find if the structure that would be outside of the doorway which is 

underneath the roof would be allowed in the slope preservation zone. According to what he sees under 

239.9(3)(b) cannot be located in a slope preservation zone. How do we deal with that? Kleinhans stated the only 

way to do it is a variance. Chairperson Wright said if we make that stoop, it not a deck if it’s underneath a roof, 

porch, we can give a variance for a porch next to a landing or a stairway. The landing would not exceed 40 

square feet and we could put a maximum square foot on the porch. Kleinhans stated understand if you issue a 

permit for a porch within 50 feet of the OHWM, the next guy that comes in will say I’d like a porch within 50 

feet of OHWM. You have to think about this and the real sensitive area and that close proximity to the river. 

Typically when we go out and there is a structure that is damaged within 50 feet of the water, we say no, we are 

not issuing any permits for structural improvements and we’re looking at an expansion here. Think about the 

precedent when you issue a permit, like Mr. Beck. Chairperson Wright asked if we have to provide access to the 

basement. There is an egress point there; do we have to provide access out that door? Kleinhans said for every 

level of the building with a doorway, you have to provide fire escape or egress. Chairperson Wright asked how 

they would propose that in a slope preservation zone. He is just looking at what the options are. Kleinhans said 

the option is to provide a reasonable use of the property and consider the minimal amount of relief necessary to 

meet the intent of the code. Chairperson Wright asked if they could incorporate that egress into the landing. 

Kleinhans stated yes, but it’s pretty big right now. He is looking at 80 square feet. We are talking about keeping 

the landing at 40 square feet. He is trying to establish what options they have short of denying it. Kleinhans 

stated bring the stairway up and make the landing attach to the building. Chairperson Wright stated right and 

make the landing porch deck all landing not to exceed 40 square feet. Kleinhans stated that would tie into the 

stairway that wraps around the north side of the building. He thinks that is doable because that is considered 

part of the stairway going to the river. Chairperson Wright said it doesn’t help anyone here to make a motion 

and pass it and then have it overturned at a later time. Ross said what you are saying is to have this deck. 

Chairperson Wright said we will have to call it a landing. Ross said this landing to be 40 square feet. 

Chairperson Wright said to accommodate the egress of the basement and the stairway. Ross said if it was 40 

square feet we could grant the variance and the steps would come down in the same area. Chairperson Wright 

said he thinks they will remove that tree and hug the building in order to get that footprint down. Ross asked if 

that was the intention. Mr. Mickelson stated he doesn’t want to cut that tree down. You talk about a sensitive 

tree. Mr. Lindau stated we will leave the tree and work around it to get down to 40 square feet. Mr. Mickelson 

stated he would rather try to make it work. They built that whole house and worked around that tree to save it. 

We’ll make it work somehow to save that tree. Chairperson Wright it wouldn’t be required that you cut down 

that tree, we’re just trying to accommodate so you could get something done because there are people waiting to 

see the outcome of this so that they could review it and see if there are any shortcomings. We’ve been there, 

ultimately it feels good tonight but if it goes down to the next level of bureaucracy and you get a no, you are 

done. Mr. Lindau said what if we make that landing 40 square feet. It would make the entrance into the cabin 

difficult but it could be done. Ross asked if we had a motion that reduced this landing to a maximum of 40 

square feet along with the start of his motion, would that cover the issues for a motion for discussion on the 

table. Then adding above that would be converted into a roof. Chairperson Wright asked Ross if he would 

restate your motion and he thinks we are all on the same page. Ross moved to grant a variance to allow the 

access to the existing cabin from the north to be no more than 36 inches in width between the railing 

(ramp) where it hits the building it will be no more than 36 inches along the building to a point where the 

existing building jogs to gain two and a half feet it will continue west, parallel with the existing building, 

gaining two and a half feet in width to the west end of the building. Along with that to reduce the landing 

on the west side of the building to no more than 40 square feet along with converting above that existing 

walkway into a roof covered with approved roofing material on the south and west side of the building on 

the middle level, 36 inches and straight through. Mr. Lindau asked about this stair and this stair there is a 

landing that is wider than 36, they would like to keep that width all the way to here so as they come up, this 

would be at 36. Their landing currently is this. That is less than 40 square feet. They would like to keep the 
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integrity of the 40 square foot landing because it is part of the stairway. Kleinhans stated it’s part of the stairway 

permit and we’ll get to that next. Ross stated we are just talking the ramp, 36 inches, 36 and then you gain 

where the building jogs. Mr. Lindau stated this line straight forward there is more area for that turnaround and 

for accessing and traffic passing by each other. Chairperson Wright asked Jim when we get into the cut in of the 

building, where the motion goes from 36 to 66. Is that amount of relief excessive to where the DNR is going to 

give us problems? Kleinhans said I don’t know but I think that is your turnaround.  You go in there then you 

can spin around in 66 inches. Chairperson Wright said someone isn’t going to pick it apart and say the code 

says 60 inches. Kleinhans said Mike Wenholz talked about how variance decisions are decided after that Beck 

decision. We always have to think about that. Chairperson Wright said he made a recommendation that the 

northwest deck be removed. That tells him that he isn’t cognoscente of what the access points are on this 

building. Kleinhans stated he has never been there. Chairperson Wright stated he isn’t trying to fault him, it’s 

just that if you look at an aerial and you see a deck there, in the slope preservation zone and within the distance 

of the OHWM you would say you can’t have that. This becomes an egress point to the building and if we are 

going to address ADA and have an adequate turnaround or a U-turn area, he would like to think that would be 

considered reasonable accommodations. Kleinhans said again if the board feels that is the minimum that can be 

accomplished for access into this building for wheelchairs and for walking around. Chairperson Wright said 

then you get into the next issue that the deck would not have to go beyond the egress point of that door. 

Kleinhans stated it’s true it doesn’t need to go all the way to the end of the building. Chairperson Wright said 

that would cut off four feet of that deck which is the closest point to the river. Ross said he has made his motion 

and he thinks it gives more reasonable if you are concerned about moving around with the wheelchair. Ken 

Peterson seconded the motion. All in favor. Motion passed. Chairperson Wright abstained from voting. 

 

9:25pm Chairperson Wright called for a five minute recess. 

 

9:28pm Chairperson Wright called the meeting to order. 

 

Discuss take action of tabled conditional use request for after-the-fact approval of stairways for a 

property owned by John Mickelson, owner, on property located in Government Lot 4 of Section 26, 

T27N, R20W, Town of Clifton (N6903) County Road F) Prescott, WI 54021 in Pierce County WI. Mr. 

Lindau stated based on agenda item #4, there is some modifications to item #5 that they have already resolved, 

D, E & J so he thinks the only issue is item K, the screening of the vegetation. In their drawings they noted the 

type of screening. He did bring a detail with him to show what they plan on doing with that as far as screening 

that lower stair. Chairperson Wright stated there is a lot of rock along that lower area, what type of screening 

would you be talking; a natural plant material? Mr. Lindau stated natural plant material; grapevines and hopps. 

They believe the area has enough dirt in the cracks and crevices of that rock to get the hopps to start and then 

the grapevine to come. It might take a little bit of work for John to get everything working properly. 

Chairperson Wright stated possibly incorporating some earth tone planters or something. Mr. Lindau stated if 

they give us five years to establish. The first year we will find out if they will establish or if we have to 

incorporate earth tone planters. We would plan on putting those, drawing A1.5, on the side so you could not see 

the planters and then they would put a wire mesh over the stair for them to climb on. #1 they would see if they 

would just climb over the stair naturally. He believes it can be done within the first year. Chairperson Wright 

stated since we are on K, there was some concern about the anchoring of the lower steps. Mr. Lindau stated in 

his structural details, he came up with a method to anchor those. He currently has a column that comes down 

and put an angle on them and they  ???   the rock. Chairperson Wright asked which number this is, S1. Mr. 

Lindau stated he came up with some detail to drill into the rock, set some rods, and pour some concrete that 

could be painted earth tones and hopefully the hopps would be growing up right behind it. We would anchor 

that just like a column would be anchored. Chairperson Wright stated one thing the DNR addressed is the lack 

of need for this future stairway that is part of this proposal. For our discussion we have touched on this but is it 

reasonable to expect somebody to walk down these stairs only to find out this door is locked and not have 

access to the lower level. This would bypass the house. This could go through the house but if the door is 
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locked. He thinks we have all seen or walked that stairway, it’s a feat to get down there and how important is it 

that they could get down to the river if John happens to be gone or the door is locked. Peterson stated this is no 

longer going to be walkway but roof. Chairperson Wright stated this is the third level so that would still be 

walkway. Mr. Mickelson stated that doesn’t go around to the other side, there is nothing across to the west. 

Chairperson Wright stated but there is a walkway that goes to the………Mr. Mickelson stated it stops right 

there. Chairperson Wright asked if this was the second level that goes all the way around which is going to be 

converted into roof. When we come down the stairs we go to the top level. At that point you would have to walk 

back up if the house were locked. Mr. Lindau stated it’s really the only access to the river from the parking 

space above, would be that stair expansion. Chairperson Wright stated he brought that up because that was an 

issue the DNR said. He doesn’t know if DNR thought about that door not being unlocked all the time. Ross said 

he thinks it would be reasonable to get from here to here. Peterson asked if the stairway is within 50 feet of the 

OHWM? Is it a slope preservation zone, the new one? Kleinhans stated it’s in the slope preservation zone, like 

the map says but it is beyond the 50 feet, regardless, you can permit a stairway anywhere in the riverway zone. 

It’s another one of those things like lifts, structural erosion control measures. Peterson asked if the stairway 

modifications would all have rails of some kind. Chairperson Wright stated you address it under D, existing to 

remain within the building footprint. When he looked at it, there was no railing there. He thinks it would be 

reasonable, to have any walkway at the heights they are talking about, to have a railing attached to them. Mr. 

Mickelson stated he is thinking two things; for shoveling snow off there, he has to get away from the windows. 

It’s pretty nice the way it is now but if he fell from that top story that wouldn’t be very good either. Chairperson 

Wright stated in protecting the public interest who might be somebody that trespasses or a guest. The 

unintended consequences that you put yourself                     Peterson asked if there isn’t a requirement that after 

so many feet, you have to have a railing. Kleinhans stated two feet. Chairperson Wright stated he marked this as 

5, being a part of the conditional use permit. He thinks they have to have a condition that there has to be a 

railing along any walkway that is accessible from either stairway or the inside of the building. If we go down to 

the second level, is there a railing on that. Mr. Mickelson stated there isn’t a railing on that but now that isn’t 

accessible. Chairperson Wright stated you are not going to use a door along there. Mr. Mickelson stated no. 

Chaiperson Wright stated as long as there isn’t a door there, it could be used as a service point for staining or 

something. As long as the second level has his doors permanently blocked, the need for a railing would be 

mitigated to some degree.  

Staff Report – Jim Kleinhans: This is a tabled request to allow for an after-the-fact to construct a stairway, 

additional stairways and landings. This continues from September 19, 2013. Again, Mr. Mickelson hired HaF 

Architects and Mr. Lindau to make design corrections to modify the structures to be consistent with the 

Riverway Ordinance. The index, looking at the first sheet of his plans, sections A, B, C, F, G, H & K affect our 

review and proposal to approve the stairway. There are some sections that need to be anchored, some sections 

need strong backs because the spacing between the footings, Bill has addressed all of those to make the existing 

stairway compliant with our code. Section 239.10L talks about stairway standards, it says the stairway is 

required to provide pedestrian access to the river because of steep, rocky, unstable or wet site conditions. If you 

take it from the top of the bluff and the future stairway wraps around the building, eventually it takes you all the 

way down to the river. He thinks you can justify that stairway segment to wrap around the east side of the 

building based on that section. The tread width of the stairway may not exceed 48 inches. Landings located at 

vertical intervals and not less than 20 feet and shall not exceed 40 square feet in area, have to comply with that. 

Handrails may be permitted in conjunction with a stairway and shall be painted or stained the same color as the 

stairway. He thinks it’s all just natural treated lumber. Canopies and roofs are not allowed. Stairways and 

handrails and landings are anchored and supported above grade on pilings or footings. He thinks Bill is going to 

go through this entire process of reconstruction and anchoring the stairway all the way down to the river. Bill 

has stamped the plans that he is on-board with this. The stairways will be visually inconspicuous and be located 

in the most visually inconspicuous portion of the lot. You can see those stairways from half way across the river 

but proposing to do under #9, vegetative plantings, a form of vegetative canopy. He was hoping you would have 

had a plan for the committee to review. He would suggest we get a plan in our office before it happens so staff 

can look at it to see if it is going to be consistent with other after-the-fact stairway requests we’ve had near the 
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river to comply with that item. One stairway may be permitted on a lot that abuts the river. That’s it, we’ve got 

one. #13 again Bill is a registered engineer and he modified the design and he will be there for the 

reconstruction of the stairs. He thinks the rest of the report is pretty much text right out of the code. Considering 

the modification that you made to the landing on the west side of the building; that’s going to tie into the 

stairway, not so much a landing or deck. Railings are going to have to comply with uniform dwelling code 

requirements. He made a condition regarding uniform dwelling code standards.  

Staff Recommendation: Staff recommends the Board determine whether the requested stairways are contrary 

or consistent with the standards found under the purpose statement and various Riverway Code sections 

referenced in this report. If found to be contrary to the above, staff recommends the Board either deny or 

modify the request and provide an explanation to the code inconsistencies. Alternatively, approve the permit for 

the stairways with the following conditions: 
1. Plans for native vegetative screening of the lower stairway portion shall be submitted for staff review and 

approval and established within 6 months effectively screening the stairway within 5 years. 

2. The stairway landing adjacent to the west deck, if not justified as a solution to the existing oversized 

unpermitted deck, shall be removed and replaced with stairs. Jim thinks this is covered under the variance. So 

let’s say That stairway landing will replace the west deck. It’s understood that will be under 40 square feet. 

3. Anchoring stairway supports for the area subject to flooding below elevation 691 be designed/certified to 

withstand flood forces. 

4. All construction shall be completed with treated lumber as stated and any future staining/finishing using earth 

tone colors. 

5. The Land Management Department shall be notified for compliance checks upon completion of these projects. 

6. Best management practices shall be employed for any construction projects authorized on this site. 
7. The Town of Clifton Building Inspector shall be contacted for compliance with Clifton requirements under 

Uniform Dwelling Code. 

Chairperson Wright stated on Jim’s recommendation, he is missing the portion where railings are to be added. 

Kleinhans stated that would be under the Uniform Dwelling Code, the railings have to support a 200 pound live 

load. Chairperson Wright said by stating that you are making accommodations for the railings which would 

include the third level. Mr. Lindau stated he thinks that is a variance issue. Kleinhans stated all walkways above 

two feet above grade should have railings that support a 200 pound live load. That is something Todd Dolan 

does. If Todd inspects the railings for the stairways or the landings they should all be consistent with Uniform 

Dwelling Code. Chairperson Wright stated by your including the Uniform Dwelling Code into the 

recommendations it covers the railings. Kleinhans asked if he says for condition #7 The Town of Clifton 

Building Inspector shall be contacted for compliance with Clifton requirements under Uniform Dwelling Code 

for railings on stairways and landings. Peterson stated Jim has addressed the concerns that he has. Ken 

Peterson moved to approve the conditional use permit for an after-the-fact construction of stairways, 

landings and additional stairways with conditions #1 - #7/Ross Christopherson seconded. Ross asked how 

will we work the vegetation plan? Kleinhans stated they need to get that to us before they do it. Chairperson 

Wright stated within 6 months. Ross stated that it is covered on #1 then. Kleinhans stated it gets established 

within 6 months but we review it before that. Mr. Lindau stated it sounds like we will be submitting another set 

of drawings with the modifications that apply to the variance and the vegetation. Kleinhans stated you will need 

a land use permit for the variance so whatever the variance said, the dimensions will be reflected on your 

drawings and then for the conditional use permit we will need something for vegetative screening, how you are 

going to put those grapes and hopps and how you are going to set your wires so they screen that lower segment 

of stairway. Peterson asked if this deals with the new stairway on the east side of the house? Kleinhans stated he 

has plans, future stairway. All in favor. Passed. Kleinhans stated the decision will be sent out to Mr. Mickelson 

within a week so it’s real clear what the decision was.  

 

Future agenda items: Kleinhans stated none at this time. There are things pending but we don’t have the 

applications in. 
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Meeting adjourned at 9:51pm by Ken Peterson/Ross Christopherson seconded. All in favor. Passed.  

Respectfully submitted by Jim Kleinhans/sh 



BOARD OF ADJUSTlVIENT 
lVIEETING AGENDA 

Thursday, May 22,2014-7:00 p.m. 
County Board Room, Pierce County Courthouse, 

414 W. Main St. Ellsworth, WI 54011 
# Action Presenter 
1 Call to order Chair 
2 Next meeting dates: June 26, July 24, 2014. Chair 
3 Appr.ove minutes of the April3, 2014 Board of Adjustment Chair 

meeting. 
4 Discuss take action of tabled variance request for after-the-fact Kleinhans 

approval for deck and landings in the slope preservation zone for a 
property owned by John Mickelson, owner, on property located on 
Government Lot 4 of Section 26, T27N, R20W Town of Clifton 
(N6903) County Road F) Prescott, WI 54021 in Pierce County WI. 

5 Discuss take action of tabled conditional use request for after-the- Kleinhans 
fact approval of stairways for a property owned by John Mickelson, 
owner, on property located on Government Lot 4 of Section 26, 
T27N, R20W, Town of Clifton (N6903) County Road F) Prescott, 
WI 54021 in Pierce County WI. 

6 Future agenda items. Kleinhans 
7 Adjourn Members.· 

Questions regarding this agenda may be made to the Department of Land Management at 715-273-6746. 
Upon reasonable notice, efforts will be made to accommodate the needs of individuals with disabilities requiTing 
special accommodations for attendance at the meeting. For additional information or to make a request, contact the 
Administrative Coordinator at 715-273-6851. 

A quorum of County Board supervisors may be present. (5/9/14) 
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MINUTES – Pierce County Board of Adjustment Meeting, Thursday, April 3, 2014. 

Present:  (Board of Adjustment Committee)Lee Wright, Arby Linder, Kenneth Peterson, Barry Barringer, 

Matthew Purfeerst and Ross Christopherson. Absent: Robert Schlichting. (Staff) James Kleinhans. (Others) 

John Grabrick.   

 

Chairperson Lee Wright called the Board of Adjustment meeting to order on Thursday, April 3, 2014 at 7:00 

pm at the Pierce County Courthouse in the County Board Room, Ellsworth, Wisconsin. First item to finalize our 

meeting dates for May, June and July. We have traditionally scheduled them on Thursdays. The new dates are 

May 22
nd

, June 26
th

 and July 24
th

. The next item on the agenda is to approve the minutes from the November 

21, 2013 BOA meeting. Matt Purfeerst made a motion to approve the November 21, 2013 BOA 

minutes/Arby Linder seconded. All in favor. Motion carried.   
 

Chairperson Wright stated the purpose of tonight’s meeting is to discuss and take action on a variance 

request for a campground located within the yard setback from exterior lot lines in the General Rural 

District by John Grabrick, owner on property located in part of Govt Lot 3, in the NE ¼ of Section 7, 

T24N, R17W, Town of Isabelle, Pierce County, WI.  

 

Chairperson Wright explained to those that are not familiar with issues relating to Board of Adjustment what 

the role of the board is. The Pierce County Board of Adjustment is an appellate Board required by state law in 

any municipality that has adopted a zoning ordinance. The Board does not have authority to amend or repeal 

any provision of the zoning ordinance. Its authority is limited to appeals regarding interpretations of ordinance 

provisions, consideration of variances and consideration of conditional use permits. The Board functions like a 

court. Its purpose is to give a full and fair hearing to any person whose property interests are affected by these 

matters. Its job is to apply the zoning ordinance and appropriate legal standards to the facts of each case. The 

Board meeting and public hearings are open to the public and a recording of the proceedings is being made.  

Any permission to develop granted by a decision of the Board must be authorized by obtaining the necessary 

building, zoning and other permits. Construction must be substantially completed within 12 months of the date 

of the Board’s decision. This period will be extended if a court order or operation of law postponed the final 

decision and maybe extended for other good cause. Permission to develop may be revoked for violation of any 

of the conditions imposed by the Board. The applicant will be given notice of the violation and an opportunity 

to be heard. A decision of the Board may be appealed by commencing an action in the circuit court within 30 

days after the date of filing of the decision in the office of the Board. An applicant who commences 

construction prior to expiration of the appeal period assumes the risk of having the Board decision overturned. 

Anyone wishing to speak regarding issues being discussed before the Board may do so providing they state 

their full name, address and must be sworn in. You need to be recognized by the Board Chair to speak. Please 

do not interrupt anyone that has the floor. Everyone will be given ample time to state their case or make 

comments. Please speak into the microphone when you have the floor. Keep in mind that all of the mics are 

active so it is important that you are not talking into the mic unless you have the floor. Chairperson Wright 

asked Jim Kleinhans if notice of tonight’s meeting had been published in the county’s official newspaper. 

Kleinhans stated yes, the public notice was listed in the Pierce County Herald on March 19
th

 and March 26
th

. 

PIERCE COUNTY, WISCONSIN 
DEPARTMENT OF LAND MANAGEMENT & RECORDS 

Pierce County Courthouse 

P.O. Box 647, 414 W. Main St, Ellsworth, WI 54011 

Planning Office 715-273-6746  

Zoning Office 715-273-6747   

Fax 715-273-6864  
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Chairperson Wright asked Jim to read the publication. Kleinhans: Public notice is hereby given to all persons in 

Pierce County, Wisconsin, that a public hearing will be held before the Board of Adjustment on the 3
rd

 day of 

April, 2014 at 7:00 p.m. in the County Board Room, Pierce County Courthouse, Ellsworth, Wisconsin, for a 

Variance under Chapter §240-39A(6) of the Pierce County Code, to establish a campground within 50 feet from 

the south lot line located in the General Rural Zoning District by John Grabrick, owner on part of Govt Lot 3, in 

the NE ¼ of Section 7, T24N, R17W, Town of Isabelle in Pierce County WI. All persons interested are invited 

to said hearing and to be heard.   

 

Chairperson Wright swears Jim Kleinhans in and asked him to please state his name and address: Jim 

Kleinhans, W990 110
th

 Ave, Plum City, WI. Chairperson Wright asked how many committee members had an 

opportunity to visit the site. Everyone had been able to.  

 

Chairperson Wright invited John Grabrick forward. Mr. Grabrick is sworn in and stated his intentions: 
A year and a half ago, he purchased the property at W7037 135

th
 Ave. It was a tavern/bar with volleyball courts 

and at one time had a campground. There is water and electric but they are undersized at this time. The area 

along the south border, the campsites were put up close to the fence line and to the south side of that property is 

a State owned area that used to be known as Johnson’s Woods. It is currently dedicated for public use. His 

intent is to resurrect, put in new water, electric, add sewer. They have many individuals that want to camp there 

because it is a very nice quiet area. The issue is bringing it back on-line. It doesn’t conform to the current 

zoning rules. It’s a 50 foot setback and if you look at the drawing, the 50 foot setback puts them right on the 

road. Everything along the south border, right now doesn’t conform. While they do have the property to move 

those into the interior or open area, it does two things. It limits what they can do in that open area, which used to 

be a ball field and it also moves the campers closer to the residential people toward the north side. In the best 

interest of the neighborhood, keeping the activities of the campground is more in line in keeping them in their 

existing space versus moving them toward the north. They are looking at a total of 30 campsites. There are 12 in 

the area right now, that’s what they are looking for the variance for. Twelve along the south border, there are 

four along the west border but those conform. They fall within the 50 foot setback. They have enough space to 

the back side of that. Then just to the north side of the road, there are another 12 that they would develop and in 

the open field they would put in two in the future that are handicapped accessible with concrete pads. Those are 

pull through, as well as the ones along the north side of that road. If they move the campsites from the south 

border into the open field, it cuts off a lot of the drive through area. They would have to spread things out and it 

would push things closer to the residential area. He doesn’t know if that is in the best interest of the residents. 

They would like to keep that noise and what happens in the campground away from the residents. They do have 

a lot of clients that ride motorcycles and their intent is to come down and put a camper in and ride in the area on 

the weekends. Chairperson Wright asked for clarification, is it on the south side of the property that most of 

these sites that do not meet the setback reside? Mr. Grabrick stated if we look at the directions, he guessed it 

might be the east side. It’s the area that borders Government Lot 4. Chairperson Wright asked if any of the 

Board members have any questions. Linder asked if the one camper that is in there is a permanent one. Mr. 

Grabrick stated there are two campers in there. Not so much permanent as they were winter campers. They 

skirted their campers to insulate the bottom and make it a little easier to heat over the winter. Part of the 

campground rejuvenation that they are doing, once the services are put in. They will be putting in either gravel 

or concrete pads based on the wishes of the campers. He has two that have already requested concrete pads. 

Will they be parked there on a year-round basis, most will only camp during the summer and they will just store 

it there in the winter. There is only one camper right now that wants to be there all the time. He is one of the 

employees at the bar and wants to stay there on the weekend rather than driving home after he closes the 

business. With the campground, they are looking at a six-month season and there would be two seasons because 

there are a few of these people that want to come out and use snowmobiles. They are very close to the 

snowmobile trail. So there will be some camping in the winter time. Chairperson Wright asked the public if 

there were any comments. Kim Peterson, W7071 135
th

 Ave. Chairperson Wright swears in Ms. Peterson. Ms. 

Peterson stated she distributed some letters before the meeting and wanted to make sure the Board had a chance 
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to read them. Chairperson Wright stated he thinks the Board understands the intent of the letter. Ms. Peterson 

stated they have some concerns, when they bought their house three years ago, they knew there was a bar next 

to them but the campground hasn’t been operational or legal since 2003. So that was the pretense of moving 

into their home. Now Mr. Grabrick is proposing to bring in a campground. He has been functioning as a 

campground approximately one year after owning the property. There are at least several campers there. That 

proposes a concern. They have had break-ins. They have had people running through their yard. They have 

people banging on their windows at 3:00am. He knew when he bought the property that it was just a bar not a 

campground. She has a hard time seeing where this is an unnecessary hardship for him. It would create an 

unnecessary hardship for them and definitely lower their property value. She is scared to walk outside her house 

at night. Chairperson Wright asked Jim if we have heard anything from the DNR, maybe they weren’t 

contacted. Kleinhans stated yes, as adjoining property owners. He read a letter into the record: 

Mike Wenholz: I am writing to provide comments regarding the Grabrick property variance request that is to be 

heard before the Pierce County Board of Adjustment (BOA) Thursday, April 3, 2014. Thank you for providing 

me with application materials. I am providing these comments in place of making an appearance in person. 

Please have them delivered to and/or read before the BOA. The department has the following comments 

regarding this request: 

The department recommends that applicant contact Wildlife Biologist Ryan Haffele (715-684-2914, ext 118) or 

Mike Soergel (715-684-2914, ext 111) who manage the neighboring state-owned land (Pierce County Islands 

Wildlife Area) to the east of the property of this request and whose land the requested variance from yard 

setback requirements pertains to, to assure all requirements regarding state property are understood and 

considered with the applicant’s proposed plans. The department does not believe the applicant has demonstrated 

the request meets all criteria required for granting a variance. Specifically the department believes the applicant 

has not demonstrated unnecessary hardship nor a unique property limitation. The reasoning justifying 

unnecessary hardship in the application is almost entirely financially based. The State v. Winnebago County 

(196 Wis. 2d 836, 844-45, 540 N.W.2d 6 (Ct. App. 1995) and State v. Ozaukee County Bd. Of Adjustment (152 

Wis. 2d 552, 563, 449 N.W.2d 47(Ct. App. 1989) cases established that economic loss or financial hardship do 

not justify a variance. These are noted with further explanation on page 98 of the Zoning Board Handbook for 

Wisconsin Zoning Boards of Adjustment and Appeals (2
nd

 Ed., 2006, Markham and Roberts, Center for Land 

use Resources). Additionally, nothing in the application indicates how the applicant’s property is uniquely 

different from the neighboring properties in such a way that a variance is required. If the applicant can 

demonstrate meeting the unnecessary hardship and unique property limitation criteria, the department has no 

further comment. Please note that these comments are in regard to shoreland zoning only, and do not reflect 

applicable erosion control, waterway permitting, or other department regulations. Thank you for the opportunity 

to provide comments regarding the Grabrick property variance request. Please contact me if you have any 

questions regarding this email. Michael Wenholz, Department of Natural Resources, Bureau of Watershed 

Management-Regional Shoreland Specialist.            

Chairperson Wright asked Jim, for the record, what does the ordinance say about setbacks for a campground. 

Kleinhans stated under section 240-39 Outdoor Recreational Uses, item #6 states: all sites shall meet the 

required setbacks from roads and from ordinary high water marks and be located at least 50 feet from all 

exterior lot lines. Chairperson Wright, Given the way this application is presented to us what type of setback do 

we currently have? Kleinhans stated there is a proposed zero lot line setback. Chairperson Wright stated this 

request would require a 50 foot variance. Kleinhans, Yes. Chairperson Wright asked if anyone else wants to 

speak before the Board. He asked if the Board has any questions or anything they want to add to this request. 

Linder stated a 50 feet setback is a lot of setback. In all of his years on this Board, they have been very slow to 

react to anything that long. In the past they have taken a very serious look on the setbacks. We have given under 

ten feet. Chairperson Wright stated at the end of the evening we have to fill out the Findings, Facts and 

Conclusions relating to this request and we have to be able to answer the variance requirements of unnecessary 

hardship, property limitations and the protection of public interest. Ross Christopherson asked Mr. Grabrick, 

you plan to update all the utilities, the power, the water, the sewer. Mr. Grabrick stated that is correct. 

Christopherson asked why wouldn’t you relocate your campsites to fit the setback? Why would you put them 
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back in the same area where there isn’t any parking, your parking trailers almost against the property line. Mr. 

Grabrick stated the way the property is laid out, it’s very easy to put the services down the center of the road or 

the edge and branch out to both sides for the existing campground. If we move them to fall within the new 

setback rules, we have to work around one existing tree line which would either take out a lot of mature lines or 

do a lot of extra work to lay in the sewer, water and electric. What it also does is takes all the campsites and puts 

them in open ground with zero shade. It takes a campground that is very nice to use; people have beautiful 

shade right now around the campsites that are there. If we put them in the open area, it will cut the use of the 

campground down a lot. He himself wouldn’t spend $1200 a season for parking his camper in the sunshine 

versus having it underneath a mature shade tree. Right now the trees that are there are 30 – 35 years old around 

the existing campsites. Christopherson stated with shade being such a draw, he was down there and there hasn’t 

been a tree planted in 35 years in your area. He doesn’t see that as looking ahead for shade except for what is 

there. Mr. Grabrick stated that is correct and the open field that is there used to be a ball field. One of the 

thoughts is to try and resurrect the ball field but if we move the campsites into the ball field, that cuts that entire 

usage out. Chairperson Wright asked if there were any other questions or comments. Barry Barringer 

commented that the rules are 50 foot setback. He doesn’t think the Board is in a position to approve otherwise. 

Ken Peterson asked to clarify this request is only on the setback, not to approve the campground. Chairperson 

Wright stated we are only dealing with the issue of setback, it’s not grandfathered because it has not been a 

campground for a number of years. Peterson stated he will have to make application for a conditional use permit 

or something for a separate issue. Chairperson Wright stated that is a separate issue; we are just dealing with 

setbacks. If there are no other questions of the board, we will have Mr. Kleinhans give us the staff report. 

Staff Report: Mr. Grabrick purchased this property under foreclosure in 2012. Previous owners, Goose Lake 

Inc, Kelly Tri, Ryan Carpenter and Jessica Gadient purchased the property in 2009. They inquired about 

operating the campground but did not provide a plan of correction or obtain a license from the Pierce County 

Public Health Department or secure a conditional use permit from the Land Management Department. The 

campground has not been licensed since the last conditional inspection reported by the Public Health 

Department in 2003. This campground facility cannot be considered a “grandfathered” use as the campground 

use was discontinued for longer than 12 consecutive months. Annual inspections conducted by the Health 

Department, prior to and including 2003, listed electrical, plumbing and water system, sanitary dump station, 

solid waste and campsite identification issues as needing correction. As Ken suggested, he will need a CUP 

after the Board of Adjustment decides what the setbacks will be on this property. He does have an application 

for a conditional use permit that John provided but it’s the same layout that you reviewed in this request. That 

may have to be modified depending on the decision tonight. The property is in the Town of Isabelle and zoned 

General Rural and near the bar is commercial zoning. General Rural District a campground is allowed with a 

conditional use permit (CUP). A letter was sent to Mr. Grabrick on February 12, 2014 suggesting more detail 

and information would strengthen his variance request. No response was received. No alternatives to the 

requested variance were presented. The variance application narrative reiterates a financial hardship theme for 

compliance along with removal of mature trees and proximity to a neighboring residence. See attached 

application. The Board knows a variance incorporates three specific standards that have to be addressed in the 

Findings, Facts and Conclusion at the end of the meeting. On the second page of the staff report, he has 

provided the zoning requirements for Outdoor Recreational Uses which he read item #6 which requires setbacks 

from roads and from the ordinary high-water mark and shall be located at least 50 feet from all exterior lot lines 

and also each campsite shall be a minimum of 1,000 square feet. He couldn’t decipher from the map that John 

provided if he met the 1,000 square feet per campsite because they weren’t scalable. Page 3, he has provided the 

standards for a variance that the Board of Adjustment relies on for making a decision. There are some sections 

in your zoning handbook that discuss variance decisions; one is unique property limitation. Originally, this 

campground may have been permitted through the Town of Isabelle ordinance, where they had something back 

in 1983 when the Goose Lake Snowmobile Club originally set this property up. He doesn’t have access to those 

historic documents so he can’t tell you what setbacks they had at that time. It was permitted then. There are 

records in the file about when the property was originally developed with camping by the snowmobile club.  
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Staff Recommendation: Staff recommends the Board of Adjustment review the information contained in this 

report and any additional information provided by the applicant, to determine if a variance to the yard setback 

standard is warranted.  

Linder stated unnecessary hardship; we don’t have, property limitations; we don’t have, the public interest we 

have already heard, he doesn’t know what leg they would have to stand on. Chairperson Wright asked if anyone 

else has any other comments or Mr. Grabrick do you have a rebuttal to make otherwise he will ask the board for 

a motion. Mr. Grabrick stated on the campsite size, a minimum camp size would be 30 ft x 35 ft which is 1050 

square feet. Keeping them about 35 feet deep from the road gives them a 15 foot setback from the property line 

so while the setback is 50 feet, they would only be looking for the variance on 35 feet. They would have this all 

laid out and surveyed and resubmitted before they do any of the actual work on it. It was hard to do any work on 

it in the winter time. He would have a surveyor come out and do a complete layout. If they don’t get the 

variance, they will retool the campground to either trim a few spaces or clear out trees where they do have the 

appropriate setback that they can meet. It will take more work but they will get that done. The only caveat to 

that is it moves them closer to the residences. He is sorry if they have had trouble. He didn’t know anything 

about it until tonight. If it is their clientele he will make sure that it is addressed. They are typically closed by 

10:00 or 10:30pm unless it’s a weekend. So he knows it’s not their clients that are running around at 3:00am. 

Chairperson Wright asked if there was any discussion within the Board, if not he would entertain a motion. 

Ardy Linder moved to reject this variance request to the 50 foot yard setback for a campground, at this 

time because he did not give them all the information that was asked for and it doesn’t meet the three 

standards this body lives by. Ken Peterson asked Arby if he believes the public interest is protected or not 

protected. Linder stated not protected. Barry Barringer seconded the motion. All in favor. Motion carried. 

Chairperson Wright stated we will have the secretary repeat the motion. Ken Peterson stated the board will deny 

this based on lack of unnecessary hardship since other layouts are possible honoring the 50 foot setback. 

Property limitation hardship is not met due to physical limitations of the property since there are other 

alternative layouts. Public interest was not met regarding the 50 foot setback.  

 

Future agenda items: 

Linder stated we will be looking into some that we postponed until May, Chairperson Wright said there is only 

one. Jim has made comment that he has been addressed by some engineering companies regarding that but that 

is a potential nightmare so it will take a while for him to work it out. Jim was asked if he is not able to bring it 

to the Board, is he able to appeal for an extension? Kleinhans stated he could but he is trying to hire people to 

help the situation. Chairperson Wright stated that is something we will cross when we get to that point but we 

have to understand the magnitude of what he is trying to accomplish too. Any other agenda items? Kleinhans 

stated Mr. Hurley is trying to get back in front of the Board. We will probably see him in June. There is another 

property owner out there for an after-the-fact permit, so there are three after-the-fact conditional uses coming. 

Then there is another fellow that is going to get a conditional use permit for a stairway and he is doing it right.  

 

Meeting adjourned at 7:40pm by Barry Barringer/Matt Purfeest seconded. All in favor. Passed.  

Respectfully submitted by Jim Kleinhans/sh 



BOARD OF ADJUSTMENT 

MEETING AGENDA 

Thursday, April 3, 2014 – 7:00 p.m. 

County Board Room, Pierce County Courthouse, 

414 W. Main St. Ellsworth, WI 54011 

 # Action Presenter 

1 Call to order Chair 

2 Next meeting dates:  May   , June  ,  July  , 2014. Chair 

3 Approve minutes of the November 21, 2013 Board of Adjustment 

meeting. 

Chair 

4 Discuss take action on a variance request for a campground located 

within the yard setback from exterior lot lines in the General Rural 

District by John Grabrick, owner on property located in part of 

Gov. Lot 3 in the NE ¼ of Section 7, T24N, R17W Town of 

Isabelle, Pierce County, WI. 

Kleinhans 

5 Future agenda items. Kleinhans 

6 Adjourn Members 
Questions regarding this agenda may be made to the Department of Land Management at 715-273-6746. 
Upon reasonable notice, efforts will be made to accommodate the needs of individuals with disabilities requiring 

special accommodations for attendance at the meeting.  For additional information or to make a request, contact the 

Administrative Coordinator at 715-273-6851. 

A quorum of County Board supervisors may be present.                                      (3/13/14) 
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MINUTES-Pierce County Board of Adjustment Meeting, Thursday, October 22, 2015 

Present: (Board of Adjustment Committee) Barry Barringer, Ross Christopherson, Arby Linder, Kenneth 

Peterson, Matthew Purfeerst & Lee Wright. (Staff) Brad Roy & Tracie Wold. (Others) James & Margaret 

Bloemendal, Tim & Sue Breher, Charles Brown, David Dillon, Pat Dolan & Janette Sweasy.  

Chairperson Lee Wright called the Board of Adjustment meeting to order on Thursday, October 22, 2015 at 

7:01 pm at the Pierce County Courthouse in the County Board Room, Ellsworth, Wisconsin. Chairperson 

Wright noted for the record that a quorum was present. Future meeting dates are set for December 10, 2015 

& January 21, 2016.  

Chairperson Wright entertained a motion to approve the minutes from the September 24, 2015 Board of 

Adjustment meeting. Linder made a motion to approve the September 24, 2015 BOA minutes/Peterson 

seconded. All in favor. Motion carried. 

Chairperson Wright entertained a motion to change the proceeding for this meeting and move agenda item #6 

up to #4. Purfeerst made a motion to move agenda item #6 to #4/ Peterson seconded. All in favor. Motion 

carried. 

Chairperson Wright stated the rules & role of the Board of Adjustment. 

Public hearing to consider a request for a Variance for driveway setback & driveway slope at intersection of 

road, on property owned by Lynn Brown, located in the SE ¼ of the NW ¼ of Section 12, T24N, R17W, Town 

of Isabelle, in Pierce County, WI. 

 

Brad Roy stated the public hearing was published on October 7 & 14, 2015. 

Public Hearing-Brad Roy: Public notice is hereby given to all persons in Pierce County, Wisconsin, that a public 

hearing will be held before the Board of Adjustment on the 22nd day of October, 2015 at 7:00 p.m. in the 

County Board Room, Pierce County Courthouse, Ellsworth, Wisconsin, to consider a request for a Variance 

pursuant to Pierce County Code Chapter §240-57E for driveway setback & 240-57I for driveway slope at 

intersection of road, on property zoned General Rural, owned by Lynn Brown, in the SE ¼ of the NW ¼ Section 

12, T24N, R17W, Town of Isabelle in Pierce County WI. All persons interested are invited to said hearing and to 

be heard. 

Chairperson Wright swore in Brad Roy. 
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Roy stated the road right-of-way of 530th Street, the size of that is unclear to the Town. There is a document 

that says it is 50 feet instead of the standard 66 feet, the Town is unaware of how that came to be and they 

are unsure of the width of the right-of-way. Being that if the right-of-way is less than 66 feet the applicant 

would not have road frontage at this time so the request would be a moot point. An option for the Board 

would be to defer action on this issue until the Town clarifies what the road right-of-way is. Roy has been told 

they are looking into it. When he had originally hear about it, he heard the Town Chairperson would be at the 

meeting and would be able to provide a little clarity, however something came up and he is not at the 

meeting. Due to that, there is not much we can do at this point. Chairperson Wright suggested that since there 

is no clarity regarding the width of the road and if in fact it is only 50 feet, the Browns would not have any 

frontage on the road and therefore no variance could be granted. So we do not make the Browns go through 

another application process, he suggested we defer action on this until the December 10 meeting when we 

can have some clarity as to what the road width actually is. Is there a possibility of the Town amending the 

road way widths within the Town? Roy stated he has been given that indication by the Town Chair, but that 

would have to go through a meeting process and a public hearing, so it’s far from guaranteed. Chairperson 

Wright stated we can determine at a later date if December 10 gives us enough time, because it is possible 

that that would not. And it would defer it to the January meeting, which we can do through mail 

correspondence. Roy thinks the Town will know more soon and that will determine what course of action they 

need to take but until we hear from them, we’re not going to be able to solve any of these questions. 

Christopherson noted that the last page of the packet (a map) was very unclear as to where the end of the 

Township road is. Also, how do we know the curve data, which is very important. That shows if your splitting 

hairs over 10.31 feet, there isn’t any curve data showing the radius of the curve and the technicality of it, 

you’re just showing a line and also according to the DOT town record of 47-014, where is that copy? The 

Township has to certify their mileage every year; we should have the latest Township certification map and a 

clear understanding of these different 40’s. Are there any Town road easements recorded on those 40’s? We 

need a lot more data as to where the existing Town road is now and where the documents say it should be 

and if there isn’t any documents, the State Statue is it’s a 4 rod road; it’s 66 feet, unless it’s documented, 

recorded that it’s something different and it’s in a different spot. He feels we need a lot more information to 

make a fair decision. Chairperson Wright stated as a layperson he went out and inspected and assumed that 

the stakes were from a certified survey and that was telling us that that was the property line, but that’s not 

always the case. He doesn’t see how there is any possible way we can proceed on this when we do not know 

where the boundary lines are nor the width of the road. Roy asked if this was information that a survey could 

provide. Christopherson stated the Town should have records as to what the right-of-way is and also the 

length of the Town road; you get your transportation rates based on mileage, feet, length, etc. Chairperson 

Wright stated if the surveyor did his due diligence in this, he should have discovered the 50 foot instead of the 

66, Roy didn’t confirm since he is not familiar with surveying but stated a surveyor should have looked into 

that, but he doesn’t know. Linder added he is willing to bet they skipped over it and went by what they had for 

record for however many years the road had been there. Chairperson Wright swore in Janette Sweasy. She 

stated she has the full survey map that was done by Johnson-Schofield and he got the Township certified map 

that the Highway Department gave him, and that is what he used when he created the map. He went from 

corner to corner and so many feet that they get paid for, and that is how he created the map. When the 

Township asked him about the width, he did not research it, he said he assumed everything was 66 feet, but 
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he didn’t go off of any historical laid out map. Charles Brown was sworn in. Brown stated this has been an 

exercise of seeing maps in the Township but he started with those records that had been glided over for many 

years. Johnson Schofield not only surveyed it, they went back to Highway 35, to the center road, a mile away 

and brought the survey in all the way to the end of the road. They found exactly where the end of the road is 

because of the need to get this exactly where it needs to be using GPS. It seems it is very accurate and it has 

been staked out. They feel very confident the survey they have is accurate. Chairperson Wright stated they 

would have had to ask the question, is this a 66 foot road which is assumed, but in light of the current issues 

brought up, it could potentially be a 50 foot road. Brown agrees it needs to be ironed out and we need to 

know specifically what it is. The 50 foot came up fairly recently and he has talked to an attorney who 

represents Town Boards in the State. She made a comment to him that if they’ve had the road for (at least 75 

years) there may be a clause where it is grandfathered in at 66 feet. The Town Chairperson tried to go through 

their records, they are in a place that he literally couldn’t read them because it is so dark in a basement, there 

has just been a lot of issues that have come up. We just need to take our time and find out exactly what that 

easement is so we know for sure. Sweasy added that she found the road on an 1895 map so it was at least laid 

out by then, so it is at least that old. She said Dennis stated they found three roads that were listed at 50 feet, 

but he is now trying to get the documentation and to find out if it was ever upgraded to 66 feet, so that is 

where we are at. Purfeerst made a motion to defer action on agenda item #4 on the Variance requests until 

the next meeting/Linder second. All in favor. Motion carried.  

Public Hearing to consider a request for a Conditional Use Permit for a Land Division in the St. Croix 

Riverway, property owned by David Dillon, located in Gov. Lot 4 of Section 2, T27N, R20W, Town of Clifton, 

W12520 851st Ave, River Falls, WI 54022, in Pierce County, WI. 

Brad Roy stated the public hearing was published on October 7 & 14, 2015. 

Public Hearing-Brad Roy: Public notice is hereby given to all persons in Pierce County, Wisconsin, that a public 

hearing will be held before the Board of Adjustment on the 22nd day of October, 2015 at 7:00 p.m. in the 

County Board Room, Pierce County Courthouse, Ellsworth, Wisconsin, to consider a request for a Conditional 

Use Permit pursuant to Chapter §239-8C(1) of the Pierce County Code, for a Land Division on property zoned 

Rural Residential-12 in the St. Croix Riverway District by David Dillon, owner on Gov. Lot 4, of Section 2, T27N, 

R20W, Town of Clifton in Pierce County WI. All persons interested are invited to said hearing and to be heard. 

Chairperson Wright swore in David Dillon. Dillon stated this is land that has been in the family for some time 

and when his mom passed away there was a division of the property with the smaller piece to the north going 

to one brother and the larger piece to the south going to the other brother, which is David Dillon. They are 

dividing along that line. It goes down a ravine and it’s the one access way to the St. Croix River. They went 

through a process to make sure there weren’t issues in respect to Indian Mounds or what have you on the 

property and they went through a process with Clifton Township because the driveway that goes in and now 

crosses two pieces of property instead of one and just to make sure they are okay with it, which they were. 

They went through a process to make an excavation to make sure that if they did want to build that it would 

be possible to have a septic tank which came out positive. Chairperson Wright was wondering if we meet the 

standards that the DNR mark as concerns. Roy stated yes, the DNR does not appear to have any issues with 

approval. Peterson stated he walked the parcel last weekend to see where they did the perc test for the 

second system, it is well laid out.  
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Staff Report-Brad Roy: Uva G. Dillon passed away in September 2014.  The land was transferred to her two 

sons David & Chris. Chris Dillon is gifted the house with 7.26 acres and David Dillon is gifted 14.55 acres.  The 

sons intend to keep the land in the family for recreation rather than a commercial land development. Pierce 

County Subdivision of Land Code § 237-6F(1) exempts the requirements of the subdivision chapter and does 

not apply to land divisions that involve transfers of interest in land by will.  However, Pierce County St. Croix 

Riverway Zoning Code does not have that same exemption and requires land that is 20 acres and less to be 

subdivided with the issuance of a Conditional Use Permit. The purpose of the St. Croix Riverway Code is stated 

in Pierce County Code Chapter 239-1C. The purpose of this chapter is to promote the public health, safety, and 

general welfare by the items listed 1-6.  Relevant definitions: Base Zoning District, Land Division, Lot, Net 

Project Area, Use Permitted as a Conditional Use & Visually inconspicuous. According to Pierce County St. 

Croix Riverway Zoning Code § 239-8C(1), the land division request is an allowed use in the Riverway District 

with a conditional use permit subject to the standards of §§ 239-9 and 239-10 and approval by the Pierce 

County Board of Adjustment. The Dimensional Standards of 239-9F are summarized. Performance Standards 

for 239-10 regarding Land Divisions.  Land divisions are allowed by conditional use permit if all the following 

standards are met: 1) All lots proposed to be built upon shall meet the minimum lot size requirements per § 

239-8 and shall be suitable for residential development in their existing condition without the need for a 

variance. 2) All lots are suitable for their proposed use and will not be subject to the potential for flooding, 

inadequate drainage, severe erosion, inadequate water supply or inadequate sewage disposal capabilities. 3) 

Use of lots will not be allowed if there exists unfavorable soil and rock formations, unfavorable topography, or 

any other feature that is likely to result in harm to the health, safety or welfare of future residents of the lots 

or of the local community. 4) The property owner shall consult with the State Historical Society concerning 

potential impacts to archeological sites and provide related documentation to the Zoning Administrator. 4) a) 

If the property is found to contain an archeological site, the applicant shall work with the Zoning Administrator 

to develop and implement a plan to avoid or mitigate impacts to the archeological site with assistance from 

the State Historical Society. The base zoning district is Rural Residential-12 and has the St. Croix Riverway 

Overlay District. The property is primarily a forested landscape.  An existing residence is located on Lot 1. 

There is a small open area in the middle of Lot 2 where a soil test was completed.  The soil tested area is large 

enough for a new and replacement septic system.  A non-pressurized, in-ground, conventional septic system 

was recommended on Lot 2 when it gets developed. Lot size, width, and the net project area meet the 

minimum standards of the base zoning district and §239-9F. Lot 2 will have sufficient area to satisfy the 

requirements of §239-10I. The WI Historical Society sent an email that states the area has no historical 

features identified or recorded on the property. An existing driveway comes off of the west end of 851st 

Avenue and turns north to the existing residence for a distance of approximately 1,050 ft.  A 33 ft. wide 

driveway access easement is noted on the map to begin at 851st Avenue and end at Lot 1 & 2 lot lines.  A 10 ft. 

wide joint access to the St. Croix River is labeled on the map between Lot 1 and 2 allowing a 5 ft. access on 

each side of the lot line. The Town of Clifton recommended approval of this request on September 1, 2015 

stating, “This motion was made to recognize this driveway will be shared by lots 1 and 2.” Given the Town’s 

access approval, the applicants may obtain a Uniform Address Number for Lot 2 at any time. 

Staff Recommendations: Staff recommends the Board of Adjustment approve this land division with the 

following conditions: 1) Any additions to the existing structures on Lot 1 or any new structures on either lot 
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shall require permits prior to any construction and adhere to Pierce County Code Ch. 239 and Ch. 240. 2) A 

driveway easement and maintenance agreement shall be created for Lot 1 and 2 and recorded by separate 

document in the Pierce County Register of Deed’s Office. 3) An access agreement shall be created to share 

joint access to the St. Croix River along Lot 1 & 2 lot lines and recorded by separate document in the Pierce 

County Register of Deed’s Office.   

Chairperson Wright swore in Jim Bloemendal. He stated there is really no opposition but he thinks we should 

look at the subject of access. 851st Ave, is that a public street and what is the width that abuts lot 1? Roy 

stated it appears 851st Ave ends before lot 1. Bloemendal stated therefore 851st Ave is not a public right-of-

way, is that correct? Roy stated it is a public road. Bloemendal stated 851st Ave has not been maintained for 

years. That has been maintained by Mr. Manafell and others as a private drive. The township, city, county, 

state to his knowledge does not maintain that as a public right-of-way. Therefore his question is as he was 

granted an easement by Mr. Victor Hagberg, he’s not sure if therefore it is a public, if it is not a public right-of-

way, if there would be an expansion of the easement granted to lot 1. Therefore that is a primary concern in 

the long run, or some issue that should be explored. There should be some documentation that shows the 

access rights to the Dillon property. Dillon stated he is not sure how to respond to that, they have been driving 

in and out of that property for 25 years so he can’t say the technical status of the road but it seems a little 

unconceivable that we can’t….he’s not sure what the issue at hand really is. Chairperson Wright stated he 

knows he is not a land authority, but it is his understanding that in Wisconsin if you have been able to 

transverse land for 20 years that you’re grandfathered in.  He stated he’s not exactly sure what Mr. 

Bloemendal’s question is, but if there is an easement on 851st Ave to this property, that means the people that 

own this property can get to it, but it does not extend the easement to someone else on the property. 

Bloemendal stated the lot may have been granted rights from a prior party but that prior party may grant it to 

the lot, it does not necessarily say that you can make a public road out of it or that you can expand the 

easement a make it a public road right-of-way. He states Mr. Dillon is absolutely correct in his assumption that 

he has been traveling that road and he certainly has the right, but he has the right as a single lot owner, to his 

knowledge, you cannot allow on a private drive when you get a specific easement, the expansion of that 

easement to make it a division of 6, 10 or 20 lots. Now you are expanding the right to an individual lot owner, 

which makes it essentially a pubic road, but it is not a public road and the Township has not been maintaining 

it as a public road. Chairperson Wright stated it might not be a public road but this is a public forum and 

adjacent land owners have been contacted regarding this meeting, and of course you found out about this 

meeting through our correspondence, but if anyone else had concerns, they could come to us this evening and 

we could talk about it. Christopherson stated he thinks Mr. Bloemendal is wondering if 851st Ave is a Township 

road, all the way to Mr. Dillon’s property. When someone is calling that a question, we don’t have any 

concrete documentation, he is assuming that the Township signed off on it, that it is a Township road, so 

many feet off from County Road F it is documented so many feet on 851st it’s a public road, but we don’t have 

that documentation here. He is assuming it is and just because a private person plows it….Clifton Township 

has no plow equipment. They contract out to X, Y, Z. He thinks it would have to be a quick question to the 

Township Chairperson, is that a Township road? Dillon stated if it is helpful, there are multiple homes on the 

road, he doesn’t know if it makes a difference. Bloemendal stated it wasn’t dedicated to the public, plowing is 

one thing and they haven’t graveled it either. He also stated he is an owner that abuts his property. He feels 

these issues should at least be looked at. Chairperson Wright stated you certainly would have to have an 
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easement if he’s been traversing that road way to get to the property. Bloemendal added now comes the 

question, “may I expand the easement?” Once you get a private easement from someone, you cannot bring 

the world past you on that easement, unless it states in unequivocal terms. Chairperson Wright asked 

Bloemendal when he bought his land did he get legal advice about expansion of that easement. He stated yes, 

but it was 20 years ago and that is why he is trying to recall the procedure. He does not stand there as an 

expert, but feels the issue should still be looked at so a suit or some other thing is not necessary. Let’s just 

take a look at what easement rights Mr. Dillon has and the board should verify and move on with the other 

issues. Christopherson thinks we can still take action on this issue with the added question to the Township 

verify if the Township road up to Mr. Dillon’s property and if it is a Township road, then our action is clear. 

Chairperson Wright stated there is automatically a 30 day appeal period after a decision from this board goes 

down. He asked Roy if the 30 day period would give us enough time to determine the status of the road. Roy 

stated we can clearly determine the status of the road, that shouldn’t take long. But if this turns out to be a 

private road and now we are getting into what easements say and what easements allow and don’t, 

essentially our department views easements as nothing more than private contracts between two land 

owners and we do not get involved in easements. Our subdivision code is designed to ensure access ability to 

lots. However, to a fault on this case, our subdivision code exempts issues like this where land is transferred in 

wills. So those standards of our subdivision code were never applied to this lot. The only reason this is coming 

up is because of the St. Croix Riverway code requires it to be addressed. The St. Croix Riverway code however 

does not address access for newly created lots. Ultimately the question here is does this land division meet 

the standards of the St. Croix Riverway land division ordinance? Chairperson Wright stated we could grant the 

land division but there could be another issue where they can’t get to it. Roy confirmed, because of an 

easement restriction, which our department does not get involved in. Chairperson Wright asked Roy in his 

opinion we should go ahead with this meeting and give authorization for what this board has power to give 

authorization for. Roy stated absolutely. Chairperson Wright stated access regarding easements is for another 

day for another set of legal issues. Chairperson Wright swore in Patrick Dolan. He stated he is a neighbor 

about a quarter mile to the south. He has never met Mr. Dillon or Mr. Bloemendal. He saw this on the agenda 

and he thought he would be a good neighbor and come and listen. He has lived there since 1997 and was on 

the St. Croix Riviera Board for a number of years. The Dillon’s have been outstanding neighbors. 851st Ave 

does go to their property, there are multiple home owners on their including Mr. Bloemendal. There are other 

examples of privately plowed roads in our areas. Just above his property are a number of people who recently 

built new homes or expanded their homes. He deserves the right to build on a private piece of property, there 

has been a lot of due diligence already from what he has heard from the DNR and everybody else who has 

walked their property. It is a pretty tough neighborhood to do stuff. He is glad to see people who have owned 

something for many-many years and paid taxes on it be able to build a home in their retirement. So he is here 

never having met Mr. Dillon to say that 851st Ave guarantees goes right to their property and the road that 

continues once it gets in their private parcel between two family members is not in our jurisdiction and he 

highly encourages that the Board passes it with any condition they want. Chairperson Wright stated we are 

talking about issued related to land divisions which this Board has authority over. Issues of access needs to be 

challenged someplace else. In regards to the issue of a land division, does the board have any other 

comments? Linder made a motion we approve the land division including the three conditions set forth in 

the staff report/Purfeerst seconded. All in favor. Motion carried.  
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Public Hearing to consider a request for a Conditional Use Permit for Structural erosion control measures in 

the slope preservation zone, in the St. Croix Riverway District, property owned by Timothy & Susan Breher, 

located in Gov. Lot 1 of Section 11, T27N, R20W, Town of Clifton, N8423 1251st Street, River Falls, WI 54022, 

in Pierce County, WI. 

Brad Roy stated the public hearing was published on October 7 & 14, 2015. 

Public Hearing-Brad Roy: Public notice is hereby given to all persons in Pierce County, Wisconsin, that a public 

hearing will be held before the Board of Adjustment on the 22nd day of October, 2015 at 7:00 p.m. in the 

County Board Room, Pierce County Courthouse, Ellsworth, Wisconsin, to consider a request for a Conditional 

Use Permit pursuant to Chapter §239-8C(8) of the Pierce County Code, for Structural erosion control measures 

in slope preservation zone, on property zoned Rural Residential-12 in the St. Croix Riverway District by 

Timothy & Susan Breher, owner on Gov. Lot 1, of Section 11, T27N, R20W, Town of Clifton in Pierce County 

WI. All persons interested are invited to said hearing and to be heard. 

Chairperson Wright swore in Timothy Breher.  

There was a large rain storm on July 6, 2015, approximately 10 inches of rain had fell. They had majority of the 

slope from their house down to the River turn into a mud slide. The Brehers’ met with Mr. Roy & Mr. Pichotta 

and showed them the damage and then went through the process of looking for options to basically save their 

home and keep the remaining, what was left of the hill, in place. The solution they went to was from a firm 

called Structures. They put up what is called a gravity wall, erosion control structure, which was a total of 

about 110 feet long and then rebuilt the slope going from the structure up to their house. Christopherson 

stated that he had looked at the work and thought it was a very good repair of what they had to work with. 

You couldn’t have done anything better to repair the damage that was done. It looked great. Linder looked at 

it and walked around and from general perspective; they did a great job of hiding it. He would ask that they 

put some trees in there, but overall, very good job. Christopherson noted they should be careful on the 

amount of trees they plant; you don’t want to have anything that grows very big on top of that wall because 

that would damage it. Linder added he was talking about below the wall to hide it from the River. 

Christopherson added on the slope maybe some low vegetation/shrubs. Chairperson Wright noted in the Staff 

Report the staff recommends contacting the County Forester and making sure everybody is on the same page 

regarding issues of future problems that the trees could contribute to that. It goes beyond our level of 

expertise but it’s just a concern that we have, and we know that you don’t want to have any reoccurrence. 

Breher stated they would defiantly be getting some professional help. Purfeerst asked how far down the 

footings are on the wall? Breher stated there is basically only one row of blocks is buried. You can see the very 

top of it level. They put down what they call a pad of gravel for the base where they started the wall.  

Staff Report-Brad Roy: On July 6, 2015 a significant rain event resulted in a major erosion issue and loss of 

vegetation on the bluff below the applicant’s house.  The applicants met with Land Management staff prior to 

any construction and it was determined that the erosion was so significant that the best option was to 

construct the erosion control measures as soon as possible and to process with the application after-the-fact.  

An 11 ft. tall and 120 ft. long retaining wall was constructed to control the erosion.  The Land Conservation 

Department reviewed and approved the erosion control design prior to construction. The site was excavated 

and soils were retained for backfilling and sloping.  The material directly behind the wall is crushed stone with 

a drainage system. The wall was designed as a gravity wall and the final slope is 2:1. A DOT and wildflower mix 
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was planted and covered with netting to minimize runoff. During construction the only vegetation removed on 

the slope were the trees that posed a safety threat to the workers during construction. The purpose of the St. 

Croix Riverway Code is stated in Pierce County Code Chapter 239-1 C. The purpose of this chapter is to 

promote the public health, safety, and general welfare by the items (listed 1-6). The request pertains to Pierce 

County Code Chapter 239 St. Croix Riverway Zoning.  §239-8 lists Structural Erosion Control as Conditionally 

Permitted Use subject to the standards of §§ 239-9 and 239-10. The entire property is within the Slope 

Preservation Zone as well as the OHWM setback. Pierce County Code §239-10C (1) states, “No structures, 

except piers, wharves, structural erosion control measures, stairways, and lifts may be placed in slope 

preservation zones.” §239-10D.  Structural Erosion Control. Constructing, updating, maintaining or 

reconstructing structural erosion control measures in slope preservation zones is allowed  by a Conditional 

Use Permit if all of the following are met: A) The Zoning Administrator determines that structural erosion 

control measures are necessary to address significant ongoing erosion that nonstructural erosion control 

measures cannot control. B) The structural erosion control measure is constructed of natural materials and is 

made visually inconspicuous as is reasonable. C) The person seeking to construct the structural erosion control 

measure submits and has approved by the Zoning Administrator all of the following items: 1) A detailed 

construction plan. 2) A vegetation management plan. 3) An erosion control plan. Since erosion control 

measures are in the slope preservation zone, §239-10D (2) (is applicable). The Zoning Administrator 

determined structural erosion control measures were necessary on the site. The structural erosion control 

measure is made from Recon engineered stone and was painted to match the area rock with a blend of six 

colors.  Photos are provided. Since this request is after-the-fact, the construction plan and timelines were not 

presented.  Silt fence was installed and care was taken to control any storm water runoff or sedimentation. 

The applicants are seeking guidance on revegetating the site. Pierce County Code §239-10G (1) states, 

Vegetation in the Riverway District shall be managed with the goals listed with A & B being the most important 

A) Maintaining the essential character, quality, and density of native growth. B) Screening structures to make 

them visually inconspicuous. Pierce County Code §239-10G(3) states, Vegetative screening of structures will 

take priority over restoration and maintenance of preferred ecotypes. The following definitions have been 

provided for your review: Slope Preservation Zone, Structural Erosion Control Measure, Use Permitted as a 

Conditional Use & Visually Inconspicuous. The Town of Clifton recommended approval of this request on 

August 4, 2015.  

Staff Recommendation: Staff recommends the Board of Adjustment determine whether the Structural 

Erosion Control are contrary or consistent with the standards found under the purpose statement and various 

St. Croix Riverway Code sections referenced in this report.  If determined to be contrary to the above, staff 

recommends the Board of Adjustment deny the request for the conditional use permit for Structural Erosion 

Control and provide an explanation of code inconsistencies. If determined to be consistent with the code, staff 

recommends the BOA approve the conditional use permit for the Structural Erosion Control with any 

conditions deemed appropriate by the Board, including: 1) The applicant shall work with the DNR Forester to 

develop and establish a revegetation plan which will result in the structures on the property being visually 

inconspicuous.  The plan shall be reviewed and approved by Zoning Staff. Any decision shall state the specific 

facts and reasons that are the basis of the Board of Adjustment’s determination. 
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Chairperson Wright asked if the stairway was damaged during the slope sloughing. off. Mr. Breher stated it 

was not. Peterson made a motion to approve the request and to include the staff 

recommendation/Barringer seconded. All in favor. Motion carried. 

Motion to adjourn at 8:04 pm by Christopherson/ Purfeerst seconded. All in favor. Motion carried. 

 

Respectfully submitted by Tracie Wold 



BOARD OF ADJUSTMENT 

MEETING AGENDA 

Thursday, October 22, 2015 – 7:00 p.m. 

County Board Room, Pierce County Courthouse, 

414 W. Main St. Ellsworth, WI 54011 

 # Action Presenter 

1 Call to order Chair 

2 Next meeting date(s): December 10, 2015 (as needed) Chair 

3 Approve minutes of the September 24, 2015 Board of Adjustment 

meeting. 

Chair 

4 Public Hearing to consider a request for a Conditional Use Permit 

for a Land Division in the St. Croix Riverway, property owned by 

David Dillon, located in Gov. Lot 4 of Section 2, T27N, R20W, 

Town of Clifton, W12520 851
st
 Ave, River Falls, WI 54022, in 

Pierce County, WI. 

Roy 

5 Public Hearing to consider a request for a Conditional Use Permit 

for Structural erosion control measures in the slope preservation 

zone, in the St. Croix Riverway District, property owned by 

Timothy & Susan Breher, located in Gov. Lot 1 of Section 11, 

T27N, R20W, Town of Clifton, N8423 1251
st
 Street, River Falls, 

WI 54022, in Pierce County, WI. 

Roy 

6 Public Hearing to consider a request for a Variance for driveway 

setback & driveway slope at intersection of road, on property 

owned by Lynn Brown, located in the SE ¼ of the NW ¼ of 

Section 12, T24N, R17W, Town of Isabelle, in Pierce County, WI. 

Roy 

7 Future agenda items. Roy 

8 Adjourn Members 
Questions regarding this agenda may be made to the Department of Land Management at 715-273-6746. 
Upon reasonable notice, efforts will be made to accommodate the needs of individuals with disabilities requiring 

special accommodations for attendance at the meeting.  For additional information or to make a request, contact the 

Administrative Coordinator at 715-273-6851. 

A quorum of County Board supervisors may be present.                                      (10/6/15) 
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MINUTES-Pierce County Board of Adjustment Meeting, Thursday, September 24, 2015 
Present: (Board of Adjustment Committee) Barry Barringer, Walter Betzel, Ross Christopherson, Arby Linder, 
Kenneth Peterson & Lee Wright. (Staff) Ryan Bechel, Brad Roy & Tracie Wold. (Others) Chad Whitcomb 

Chairperson Lee Wright called the Board of Adjustment meeting to order on Thursday, September 24, 2015 at 
7:00 pm at the Pierce County Courthouse in the County Board Room, Ellsworth, Wisconsin. Chairperson 
Wright noted for the record that a quorum was present. Future meeting dates are set for October 22 & 
December 10, 2015.  
Chairperson Wright entertained a motion to approve the minutes from the July 23, 2015 Board of Adjustment 
meeting. Linder made a motion to approve the July 23, 2015 BOA minutes/Peterson seconded. All in favor. 
Motion carried. 

Chairperson Wright stated the purpose of tonight’s meeting is to consider a Public Hearing for a variance 
from side yard setback requirement on a Commercial property owned by Hager City Telephone Co.  located 
in the NE ¼ of the NE ¼, Section 3, T24N, R18W, Town of Trenton, W8108 165th Ave, Hager City, WI, Pierce 
County, WI.  

Chairperson Wright stated the rules & role of the Board of Adjustment. 
 
Brad Roy stated the public hearing was published on September 9 & 16, 2015. 
Public Hearing-Brad Roy: Public notice is hereby given to all persons in Pierce County, Wisconsin, that a public 
hearing will be held before the Board of Adjustment on the 24th day of September, 2015 at 7:00 p.m. in the 
County Board Room, Pierce County Courthouse, Ellsworth, Wisconsin, to consider a request for a Variance 
pursuant to Chapter §240-23 of the Pierce County Code, for the Side Yard Requirement on property zoned 
Commercial owned by Hager City Telephone Co., in the NE ¼ of the NE ¼, of Section 3, T24N R18W, Town of 
Trenton in Pierce County WI. All persons interested are invited to said hearing and to be heard. 

Chairperson Wright swore in Brad Roy, Ryan Bechel & Chad Whitcomb. 

Chad Whitcomb stated currently Hager City Telephone is looking at building a 30’ x 40’ cold storage building 
adjacent to their existing building. The way the standards are currently written, they are requesting a variance 
so they can build closer to the property line with that set back and side yard requirements. Wright asked Roy if 
adjacent property owners have been notified, Roy stated yes, it was sent out to properties within 350 feet. 
Wright stated for the record no one else has come in this evening to make comment regarding the issue at 
hand. Wright stated we are dealing with commercial property that adjoins residential property. Normally on 

 PIERCE COUNTY, WISCONSIN 
DEPARTMENT OF LAND MANAGEMENT & RECORDS 
Pierce County Courthouse 
P.O. Box 647, 414 W. Main St, Ellsworth, WI 54011 
Planning Office 715-273-6746  
Zoning Office 715-273-6747  
Fax 715-273-6864 
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commercial property there is a 10 foot side yard setback requirement, but our zoning states that when 
commercial property adjoins residential property, that 10 foot setback is increased to 40 feet. The way it is 
proposed right now, we have a 14 foot setback from the residential property. One issue that makes this 
unique is we happen to have a 20 foot driveway right-of-way that is in the Residential District. Which if there 
was a house there, we wouldn’t have that additional 20 feet. Christopherson stated it’s a township road; does 
the township own the right-of-way? Roy stated they do, even though there is no road within it. It’s a platted, 
established township laid out road. Does the township have any issue with this structure? Roy stated we asked 
them if they plan to put a road in there. They stated they have no plan at this time. Christopherson wanted to 
make sure the township was aware of the issue. No issue with town, no issue with Christopherson, as long as 
the town was aware of the ownership and it’s being encroached on. Wright stated we have an additional 20 
feet before we get to private property. The law states there needs to be a 40 foot setback but we know we 
have 14 feet to the property line for Hager City Telephone Co. and there is 20 feet of platted driveway that 
isn’t being used. We can all draw our own conclusions and speculate but there would need to be trees 
removed and it would kind of be a driveway to nowhere. Christopherson assumed it was put there for a back 
yard alley way at the time. He is sure there isn’t enough room to have a highway through there if the town 
was going to develop or change around. Barringer asked if Hager City Telephone is an existing entity at this 
time; is Hager City Telephone Co. on the deed? Whitcomb stated yes. Barringer asked because BevComm is 
another entity and it’s probably the 3rd or 4th name since the telephone company started. Whitcomb 
confirmed. Barringer wanted to make sure we are dealing with an existing entity. Whitcomb stated Hager City 
Telephone Co. is doing business as BevComm.   

Staff Report-Ryan Bechel: Hager City Telephone Co. is planning on building a 30’ x 40’ cold storage unit for the 
telecommunication equipment as they have had some issues with theft in the area and some of their other 
shops. The Hager Telephone Company’s existing parcel is zoned Commercial, however, the properties to the 
east, south, and west are zoned Rural Residential-20. Pierce County Code side and rear yard setbacks are 10’ 
in all instances except between commercial/industrial districts and residential districts. When a structure in 
the commercial district is constructed adjacent to a residential district, the Pierce County Code “Table of 
Dimensional Requirements” requires 40’ side and rear yard setback distances. The property is bordered 
primarily by residential housing to the east, south and west. Vieth’s Bar (commercial district) borders the 
property immediately to the north. Given the location of the existing building on the property, the applicant 
desires to locate the structure in the remaining open space on the west side of the lot which borders a 
residential zone. In the proposed location the structure would be located 14’ from the west side yard line. The 
parcel bordering the applicant’s site to the west is a 20’ undeveloped strip of land previously planned as right-
of-way owned by the Town of Trenton. The strip of land does not contain a classified road nor is it anticipated 
that it will be developed for use as a classified right-of-way in the future. The location of existing utilities on 
the site create additional issues for siting the structure in a conforming matter.  The septic system, gas meter, 
and gas line are located on the west side of the existing building making it economically infeasible to build the 
facility as an addition to the existing structure.  The location of the existing well, gas line, and parking area also 
makes it impractical for the applicant to site the structure in the southwest corner of the lot. The structure, at 
the proposed location, would meet all other applicable setbacks including the setback to the 165th Avenue 
right-of-way.  A site plan review by the Land Management Committee is required for commercial structures 
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prior to the issuance of a Land Use Permit. The purpose of the Pierce County Zoning Code is stated in §240-4. 
Purpose:  The purpose of this chapter is to promote the public health, safety, aesthetics and other aspects of 
the general welfare.  Further purposes of this chapter are listed A-P. The Commercial district is established to 
provide for retail shopping and personal service uses to be developed either as a unit or in individual parcels 
to serve the needs of nearby residential neighborhoods as well as the entire county. The purpose of the 
district is to provide sufficient space in appropriate locations for certain commercial and other nonresidential 
uses while affording protection to surrounding properties from excessive noise, traffic, drainage, or other 
nuisance factors.  The Rural Residential-20 district is established to provide for the densest residential 
development in the unincorporated areas of the county. The district is intended to be used where residential 
development is encouraged on lots without public sewer and water and in locations where such a density of 
development is compatible with surrounding uses. The district is intended to enhance residential areas by 
restricting nonresidential development. The Board of Adjustment has the authority to make decisions on 
applications for Variances per PCC §240-78B (1). Ordinance Requirements: §240-23. Minimum Requirements.  
Developments shall meet the minimum requirements for the applicable district shown in the Table of 
Dimensional Requirements. PCC 240 Attachment 2, Table of Dimensional Requirements states. Side yard (feet) 
and rear yard (feet) setback in commercial zones is 10; 40 from residential districts. §240-17 lists General 
Retail and Services as a Permitted Use in the Commercial District. §240-16A (1) Permitted uses.  These uses 
are permitted by right, provided all requirements of this chapter are met. Pierce County Code chapter 240-75A 
(1) Requires a site plan review and approval upon issuance of a variance for this use. Relevant definitions per 
PCC §240-88: General Retail and Services, setback, variance, yard, yard front, yard rear, yard side. PCC §240-
78C Standards for variance. Listed 1-5. Wisconsin Statutes § 59.694(7)(c) regarding the Powers of the Board 
states, “To authorize upon appeal in specific cases variances from the terms of the ordinance that will not be 
contrary to the public interest, where, owing to special conditions, a literal enforcement of the provisions of 
the ordinance will result in unnecessary hardship, and so that the spirit of the ordinance shall be observed and 
substantial justice done.” To qualify for a variance, an applicant has the burden of proof to demonstrate that 
the following criteria as defined in State Statutes are met. 1) Unnecessary hardship – Unnecessary hardship 
exists when compliance would unreasonably prevent the owner from using the property for a permitted 
purpose (leaving the owner without any use that is permitted for the property) or would render conformity 
with such restrictions “unnecessarily burdensome”.  To determine if a hardship is present, an evaluation of the 
purpose statement for the Pierce County Zoning Code should be conducted. 2) Hardship Due to Unique 
Property Limitations – Unnecessary hardship must be due to unique physical limitations of the property that 
prevent compliance with the ordinance. 3) No harm to Public Interests – A variance may not be granted which 
results in harm to public interests.  In applying this test the Board of Adjustment should review the purpose 
statement of the ordinance and related code provisions to identify public interests. Relevant Case Law: 
Ziervogel VS. Washington County: Unnecessary hardship is present when “compliance with the strict letter of 
the restrictions governing area, setbacks, frontage, height, bulk or density would unreasonably prevent the 
owner from using the property for a permitted purpose or would render conformity with such restrictions 
unnecessarily burdensome”. Wisconsin VS. Waushara County: The Supreme Court stated that the Board of 
Adjustment should focus on the purpose of the zoning law at issue in determining whether an unnecessary 
hardship exists for the property owner seeking a variance. Lamar Central Outdoor Inc. VS. City of Milwaukee:  
the Supreme Court held that a board of appeals may not simply grant or deny an application with conclusory 
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statements that the application does or does not satisfy the statutory criteria, but shall express, on the record, 
its reasoning why an application does or does not meet the statutory criteria. Staff Analysis: The existing 
building’s location reduces the opportunity to build a structure on the east and south portions of the lot. The 
available buildable area on the property is also limited by the location of the well, septic system, the parking 
area, and buried utilities. The adjacent zoning districts include Rural Residential-20 to the east, south and 
west, and Commercial to the north. The nearest residential property is west of the proposed structure and is 
currently a 20’ wide undeveloped right-of-way which is not anticipated to be developed for use as a right-of-
way or place of residence in the future.  The parcel effectively acts as an additional 20’ buffer for the existing 
residences to the west. Since the parcel does not contain a road, there are no additional highway setbacks to 
the property line. The west side of the proposed structure would be the closest point to the side yard line and 
would be situated 14’ from the property’s west side yard. Opportunities to locate the proposed structure 
closer to the existing building, or attached as an addition, are limited due to the location of existing utilities 
including the septic system and gas meter. The proposed structure would be located 87’ from the centerline of 
165th Avenue. An alternative site was considered by the applicant to the north of the existing building, but was 
removed from consideration as it would block traffic flow and result in the loss of parking area for the 
employees of Hager Telephone Company as well as patrons to Veith’s Bar. The applicant additionally 
considered adjusting the size of the storage structure to conform to the established setbacks, but found the 
resulting size and shape necessary to meet existing setback requirements would result in a space not suitable 
for the capacity of storage needed. To meet the 40’ side yard setback to the west property line, and the 
required 10’ from the existing building setback required by WI building code rules, the allotted shed width 
could not exceed approximately 6’.  
Staff Recommendation: Staff recommends the Board of Adjustment review the proposal and approve or deny 
the variance request.  The Board should state the specific facts and reasons that are the basis of the Board of 
Adjustment’s determination. If a variance is granted, the decision must be determined to be consistent with 
the established variance standards regarding unnecessary hardship, protection of the public interest, and 
presence of unique property limitations. If a variance is denied, the decision to deny shall state the Board’s 
determination as to how the application does not meet the variance standards regarding unnecessary 
hardship, protection of the public interest, and the presence of unique property limitations. 

Peterson stated he looks at the neighborhood as residential and nice houses, post office, church, the old 
school which is now apartments and then the phone company office. The request is to put in a pole shed 
which doesn’t really match up with other things in that area. He doesn’t know if the pictures showing blue and 
gray are the colors they chose or are those just something that was done for illustration purposes only. If he 
was living there, he wouldn’t want to look out his back yard at a 40 foot long and 17 foot high gray pole shed 
with a bright blue roof adjacent to his property. That’s not saying that it would be something that would be a 
deal breaker. The question that Peterson has is do you need a 17 foot eve to get a door big enough to get a 
trencher on a trailer. Whitcomb stated that is correct and it was planned that way in case a backhoe needed to 
go in, it could be storage for that also. Peterson asked if the colors are the chosen colors or just for illustration. 
Whitcomb stated they are the colors chosen based off the typical/standard BevComm colors of blue and gray. 
Peterson stated he feels it would stand out like a sore thumb in that neighborhood. Not saying that he won’t 
vote in favor of it, he just feels it’s something we need to discus in a little more detail about a pole shed in an 



5 
 

area that is residential with nice buildings all around it. Roy stated the zoning code does require site plan 
review by the Land Management Committee for any commercial development so if this were to be granted, 
before they could get a Land Use Permit, it would have to go to the Land Management Committee for site plan 
review which screening would be discussed, however if there is anything particular that you would want in 
there, we can also add conditions on here as well. Christopherson stated Roy has already stated that the next 
step, if it is approved, to have some input from your neighbors so they are somewhat agreeable with the 
colors, he feels is somewhat reasonable. Otherwise he feels that it meets the standards to grant a variance 
due to the location, parking lots and no other place to build in that area without upsetting mostly parking for 
the neighboring business on the north, that parking lot you would hate to use up that for a building space, he 
thinks it’s good to have parking in the community for events. He thinks it does meet the standard of number 
one; hardship, physical condition, unique condition. The only thing is public interest, which would maybe be 
the color or people looking at it. That’s the only issue he feels he hasn’t been completely sold on. If the 
neighbors were upset, you would think they would be here. So it must not be a big issue of the neighborhood 
either. Wright stated as far as colors go, that can be a condition that we attach to a variance, if we approve it. 
Christopherson stated a neighbor could paint their house bright blue and nobody can do anything about it. So 
the color isn’t really a deal breaker. Wright referenced Ziervogel VS. Washington County: Unnecessary 
hardship does not have to be defined by the absolute nonuse of the property. But if it is determined to be 
unnecessarily burdensome, we obviously know they have use of the property because they already have a 
building there. Not granting this expansion, is that considered unnecessarily burdensome? Christopherson 
stated communication is very important for a community to grow and have their business all there to handle 
their outages or issues. He thinks it is important to keep that business there also.  Wright stated it is important 
to preserve the integrity of the Residential district; it’s not unreasonable to have a larger set back when you 
have Commercial property adjoining Residential property. There is a mitigating situation here that is unique to 
this property and that there is an additional 20 feet that we normally wouldn’t be dealing with. The present 14 
feet with 20 feet could be considered 34 feet which really isn’t correct from the stand point that the driveway 
is residential. Needless to say, the driveway is there. The bending of the law would still require six feet of 
relief, because we don’t meet the 40 feet. We just want to make sure we don’t set a precedency here that we 
just throw out this 40 foot rule. Peterson agrees that the six foot setback in reality is not a big item, if we 
hadn’t had that 20 foot alley in there, he would be a lot more firmly opposed to it. We essential do have 34 
feet from the neighbor’s property line, though 20 feet of it is alley. He does feel it would be an unnecessary 
hardship if we did not allow them to build there. They have to have access to equipment in all kinds of 
weather; they have to be able to secure it. The idea of storing it in another building removed from this site 
would be inviting vandalism and theft of copper and other valuables. He thinks it’s a good spot and 
unnecessary hardship if we did not allow them to build. Barringer asked if visits have been made to the 
neighbors and explained to them what is about to or could happen. Roy stated we send out the public hearing 
notice to those individuals and typically those concerned give us a call and want to discuss it, or they show up 
to the meeting. We had no concerns regarding the placement of the building. One neighbors called who was 
concerned about the storm water runoff from BevComm property going onto their yard but that was their 
only concern. When talking about an additional building, they had no issues with that. Linder was all for it, he 
thinks they have met everything that we have asked. Barringer added that maybe Whitcomb would make a 
considerable effort to meet with the neighbors and show them what it’s going to look like, it wouldn’t hurt. 
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Whitcomb stated the function is his main concern; color is not a concern to him. Barringer stated apparently 
the neighbors don’t have much of an issue, but if someone is going to throw out they want a fence at a later 
date, maybe it’s best to deal with that upfront rather than later. Whitcomb stated he did speak to the 
neighbor at N1682 815th Street when the site was being surveyed. His concern was that they were putting up a 
fence and Whitcomb cleared that and stated no, they are putting a building up and at that time they discussed 
how much the neighbor can see through with the existing tree and shrubbery that is there and he is fairly 
blocked from it as it is given the leaves and growth. This neighbor is located at the northwest corner of 
BevComm property. Peterson stated the public interest still concerns him. He thinks if he were to approve 
this, he would put in a condition that it be a neutral color, similar to colors found on surrounding housing 
rather than the blue roof. He would also like to see something on the 14 feet between the alley and the 
building, some kind of vegetation. There is not a lot of room for big things, but certainly some bushes or 
arborvitae or something of that nature, to make it a conspicuous view. Barringer asked if the blue and gray 
combination is an effort to make it blend with the existing colors of the existing building. Whitcomb stated the 
existing company colors. Barringer stated you could do a lot of landscaping or vegetation, color isn’t such a big 
issue with him, but he would agree with Peterson that you could do a fair amount with some vegetation and 
that wouldn’t be hard to achieve. Wright stated if we grant this as it is, we are giving 26 feet of relief of which 
we know 20 feet is in the residential district, but it is part of a platted road way that does not appear, at this 
time, to ever be developed. So we wouldn’t have to state any dimensions in the motion, because the plan 
states what it is. Barringer stated he is also on the Town of Trenton Planning Commission. He knows Hager City 
Glass is looking to expand out by the chicken shack and buy some land, he doesn’t know if they have bought it 
or not. He is a firm believer in good planning, especially with commercial planning. He would like to see Hager 
City Glass stay in Hager City if they could somehow buy some other property and expand their building. What 
is going to happen to the building that Hager City Glass has now if they vacate it. These are all things that go 
together. We are going to have a vacant building across the street if they say they are just going to move on 
and who’s going to take over or if some other business moves in. These are all things that need to be 
considered when you are planning. Hager City could use some good planning. These are all older houses and 
buildings, there is some commercial, this and that, but we want to be aware of what we are doing for the 
future so that we are enhancing everybody’s property values and making things viable for down the road. He 
can’t make Hager City Glass expand in the area, but he is going to bring it up at a future Planning Commission 
meeting, he thinks that would be a good thing. Then you have a long term viable business going in Hager City, 
otherwise you just have another vacant building right across the street. Peterson made a motion to approve 
with conditions that the color be neutral and there be some vegetative planting between the building and the 
alley. As far as unnecessary hardship, the land is of no use to Hager Telephone right now, it’s just a lawn to 
mow. They can’t move closer to the building because of utilities and things in there. Due to unique property 
limitations, it’s a small lot with nowhere to go without infringing on parking behind the building or for the bar. 
Public interest can be protected, if the people were really upset you would think they would be here, we can 
probably make it a little less intrusive if the color were changed and some vegetation. Wright stated we should 
add the additional 20 feet that normally we wouldn’t have if this was up against private property. That would 
be public domain being it is part of the Township. In most cases you don’t have that additional buffer. We 
would hate to set a precedency that we just give you 26 feet of relief. He feels we should make reference to 
that so we don’t set a preference of we just waved 26 feet, because that is excessive. There might be a 
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different outcome of this motion if that additional 20 feet hadn’t been there and that we were 14 feet from 
that neighbor’s property line. Peterson added Wright’s verbiage under hardship due to unique property 
limitations. Peterson stated for justification he added; limited lot size prevents building the undeveloped right-
of-way and 14 feet setback requires only 6 feet of relieve. Wright stated justification for unnecessary hardship 
could be burdensome to vacate the site to have storage off site and not utilize property they already have. 
Linder stated we don’t have a right to tell them what colors the shed has to be. We can move it, cut the size, 
vegetation, but to tell him the color, he disagrees. Barringer stated he is neutral on that and feels it would be 
appropriate for the board to ask the applicant to consider an alternative color scheme that would be more 
compatible with the neighborhood. Christopherson stated it is possible that the neighbors might love it; the 
company color logo on it, they might be proud of that. It is something we are assuming.  He feels it is 
something that can be ironed out in the next phase if there is a big up roaring of an issue. Barringer stated he 
feels the applicant could have a conversation with the neighbors telling them they are going to have some 
people that could maybe do some landscaping, he doesn’t think that is a big thing to achieve; landscaping, 
vegetation. Roy stated the Land Management committee will get into vegetative screening. He thinks if color 
is an issue, it would be best to have a condition here, because he doesn’t know if the Land Management 
Committee would delve into that. Wright thinks the applicant and construction, to begin with, is not allowed 
where it’s at and that’s why he is seeking a variance. Some amongst us have concerns about the color being 
compatible with the neighbors in the neighborhood; he feels that is a valid concern. He assumed that the Land 
Management doesn’t really get into issues like that, and we’re not going to be talking to the neighbors again, 
they had their opportunity to come tonight. Roy stated that is correct; there would be no more notifications to 
the neighboring property after tonight. Whitcomb stated we referenced choosing a neutral color, what 
determines a neutral and fitting color. Peterson stated his definition is probably different than others. Most of 
the houses are gray/white, the church is white, the post office is brick and the old school house is a dull blue 
gray. Something in that range is what he would consider neutral color in that area. Whitcomb asked if 
something was written regarding the color being neutral and they are required to meet the requirement for 
the variance if it should get approved, how are they going to judge that they are meeting it; ask their 
neighbors? Peterson stated rather than stating neutral color, to use a color that would be found in other 
buildings in the neighborhood. The school is kind of a dark faded blue gray color, the houses are kind of an off 
white gray, the church is white, post office is brick, so something that would be compatible with those colors. 
Peterson made a motion to approve finding there is an unnecessary hardship because there is no buildable 
space for the proposed structure on the lot, unique property limitations due to the lot size and required 
setbacks, and protection or public interest because of the distance to neighboring structure as well as the 
distance to the property line with the undeveloped right-of-way being 34-feet from the nearest residential 
property; with the conditions of: 1) Color of building to be representative to the housing colors found in the 
neighborhood 2) Vegetative screening be planted on the 14 foot area between the right-of-way and the 
building /Barringer seconded the motion.  All in favor. Motion carried.  

Motion to adjourn at 8:00 pm by Linder/Christopherson seconded. All in favor. Motion carried. 

 

Respectfully submitted by Tracie Wold 
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 # Action Presenter 

1 Call to order Chair 

2 Next meeting date(s): October 22, 2015 (as needed) Chair 

3 Approve minutes of the July 23, 2015 Board of Adjustment 

meeting. 

Chair 

4 Public Hearing to consider a request for a Variance from the side 

yard setback requirement on a Commercial property owned by 

Hager City Telephone Co. located in the NE ¼ of the NE ¼ of 

Section 4, T24N, R18W, Town of Trenton, W8108 165
th

 Ave, 

Hager City, WI 54014, in Pierce County WI. 

Bechel 

5 Future agenda items. Roy 

6 Adjourn Members 
Questions regarding this agenda may be made to the Department of Land Management at 715-273-6746. 
Upon reasonable notice, efforts will be made to accommodate the needs of individuals with disabilities requiring 

special accommodations for attendance at the meeting.  For additional information or to make a request, contact the 

Administrative Coordinator at 715-273-6851. 

A quorum of County Board supervisors may be present.                                      (9/9/15) 
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MINUTES-Pierce County Board of Adjustment Meeting, Thursday, July 23, 2015. 

Present: (Board of Adjustment Committee) Lee Wright, Arby Linder, Barry Barringer, Kenneth Peterson, 

Matthew Purfeerst & Walter Betzel. (Staff) Brad Roy & Tracie Wold. (Others) Steven Boysen, Joyce Quast & 

Gary Christiansen. 

Chairperson Lee Wright called the Board of Adjustment meeting to order on Thursday, July 23, 2015 at 7:00 

pm at the Pierce County Courthouse in the County Board Room, Ellsworth, Wisconsin. Chairperson Wright 

noted for the record that a quorum was present. Future meeting dates are set for August 27, September 24 & 

October 22, 2015.  

Chairperson Wright entertained a motion to approve the minutes from the June 25, 2015 Board of Adjustment 

meeting. Matthew Purfeerst made a motion to approve the June 25, 2015 BOA minutes/Barry Barringer 

seconded. All in favor. Motion carried. 

Chairperson Wright stated the purpose of tonight’s meeting is to discuss and take action on a Public Hearing 

for a variance under Chapter 240-27B of the Pierce County Code, for setback from County Highways on 

property zoned Agriculture-Residential owned by Steven Boysen in SW ¼ of the NW ¼, Section 33, T26N, 

R18W, Town of Trimbelle, N4310 County Road O, Ellsworth, WI, Pierce County, WI.  

 

Chairperson Wright stated the rules & role of the Board of Adjustment. 

 

Brad Roy stated that the public hearing was published on July 8 & July 15, 2015. 

Public Hearing-Brad Roy: Public notice is hereby given to all persons in Pierce County, Wisconsin, that a public 

hearing will be held before the Board of Adjustment on the 23rd day of July, 2015 at 7:00 p.m. in the County 

Board Room, Pierce County Courthouse, Ellsworth, Wisconsin, to consider a request for a Variance pursuant to 

Chapter §240-27B of the Pierce County Code, for setback from County Highways on property zoned 

Agriculture-Residential by Steven Boysen, in SW ¼  of the NW ¼  of Section 33, T26N R18W, Town of Trimbelle 

in Pierce County WI. All persons interested are invited to said hearing and to be heard.  

 

Chairperson Wright swore in Brad Roy and then Steven Boysen. 

Steven Boysen stated he is proposing to replace his existing 16’ x 80’ trailer house with a 68’ x 30’ modular 

dwelling which will include a 24’ x 30’ attached garage. With his proposal, it brings him to within 85.5 feet to 

the road. His current dwelling is 88 feet from the center line. The proposed dwelling would bring it within 85.5 

 PIERCE COUNTY, WISCONSIN 
DEPARTMENT OF LAND MANAGEMENT & RECORDS 

Pierce County Courthouse 

P.O. Box 647, 414 W. Main St, Ellsworth, WI 54011 

Planning Office 715-273-6746  

Zoning Office 715-273-6747  

Fax 715-273-6864 
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feet to the center of the line, so he is requesting an additional 2.5 feet of relief. Kenneth Peterson asked to 

verify that the normal setback on a County Highway is 100 feet, Brad Roy confirmed. Kenneth Peterson asked 

he is allowed to replace something that is there, he has to have a variance regardless if he puts something in 

down there? Brad Roy stated since there is 100 foot setback, and because he is going to completely remove 

what is there and place a new structure there, we need a variance. If he were to have a home that he wanted 

to expand that was too close, we could do that through a conditional use permit, but the fact that the whole 

structure is being removed, we now need the variance. Kenneth Peterson asked so we are really seeking 14.5 

feet of relief?  Brad Roy confirmed, if the Board wishes to allow it, the motion should grant 14.5 feet of relief. 

Chairperson Wright stated they originally had a non-conforming structure and historically we deal with the 

previous footprint that was grandfathered. So yes, we do have to have the full 14.5 feet of relief.  

Staff Report-Brad Roy: The applicant’s existing residence is a mobile home which is in poor condition and is in 

need of replacement.  The existing home’s front porch is approximately 88 feet from the centerline of County 

Road O.  The existing mobile home is 80’x16’ and the porch is approximately 24’x12.5’.  The applicant is 

requesting to replace the structure with a new 68’x30’ single family residence and attached 24’ x 30’ garage.  

This structure would be 85.5’ from the centerline of County Road O and partially located within the County 

Road O setback (14.5 feet within the setback area).  The existing well and sanitary system is located behind the 

existing and proposed residence. The updated FEMA Flood Insurance Maps (2010) delineated most of the 

applicant’s parcel as being within the floodplain, including the area containing the mobile home.  In 2011, Mr. 

Boysen obtained a Letter of Map Amendment (LOMA) from FEMA which removed a small area around the 

house extending to County Road O from the area mapped as floodplain. The applicant has proposed to situate 

the replacement structure as far back from County Road O as possible without necessitating the removal of 

the well and septic system while remaining out of the area mapped floodplain. The property is located in 

Section 33 in the Town of Trimbelle.  This parcel is zoned Agriculture-Residential. The purpose of the Pierce 

County Zoning Code is stated in §240-4. The purpose of this chapter is to promote the public health, safety, 

aesthetics and other aspects of the general welfare.  Further purposes of this chapter are listed A-P. The 

purpose of the Pierce County Floodplain Zoning Code is stated in §238-3. Statement of purpose: This chapter is 

intended to regulate floodplain development to: Listed A-I. The Agriculture-Residential District is established 

to provide for the continuation of agricultural practices in areas of the county which have historically been 

devoted to farm operations while providing locations for rural housing opportunities without public sewer and 

certain recreational and other nonresidential uses. The Board of Adjustment has the authority to make 

decisions on applications for Variances per PCC §240-78B.(1). §240-27B. County Highways:  Except as provided 

in Subsection E, the required setback for all structures fronting on county highways shall be 100 feet from the 

center line of the road or 67 feet from the edge of the right-of-way, whichever is greater. §240-27E.  Setback 

reduction: A setback of less than the required setback for the appropriate class of highway shall be permitted 

in cases where the adjacent principal buildings are located closer to the highway than the required setback. 

Two criteria’s are listed. Staff tried to apply the setback reduction mechanism but it did not provide the 

necessary relief for the applicant. §240-17 lists Single-family Residence as a Permitted Use in the Agriculture-

Residential District. §240-16 A(1) Permitted uses.  These uses are permitted by right, provided all 

requirements of this chapter are met. Relevant definitions are provided and include Single family Resident, 

Setback & Variance. Relevant definitions from the Floodplain code are included and include Floodplain. PCC 
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§240-78C Standards for variance. The Board of Adjustment shall consider the following standards for granting 

a variance.  The burden of proof at all times remains with the applicant to establish that the proposed variance 

meets the following standards: 1) Unnecessary hardship 2) Unique condition 3) Conditions not self-created 4) 

Public interest & 5) Effect on uses. Wisconsin Statutes § 59.694(7)(c) regarding the Powers of the Board states, 

“To authorize upon appeal in specific cases variances from the terms of the ordinance that will not be contrary 

to the public interest, where, owing to special conditions, a literal enforcement of the provisions of the 

ordinance will result in unnecessary hardship, and so that the spirit of the ordinance shall be observed and 

substantial justice done.” To qualify for a variance, an applicant has the burden of proof to demonstrate that 

the following criteria as defined in State Statutes are met: 1) Unnecessary hardship – Unnecessary hardship 

exists when compliance would unreasonably prevent the owner from using the property for a permitted 

purpose (leaving the owner without any use that is permitted for the property) or would render conformity 

with such restrictions “unnecessarily burdensome”.  To determine if a hardship is present, an evaluation of the 

purpose statement for the Pierce County Zoning Code should be conducted. 2) Hardship Due to Unique 

Property Limitations – Unnecessary hardship must be due to unique physical limitations of the property that 

prevent compliance with the ordinance. 3) No harm to Public Interests – A variance may not be granted which 

results in harm to public interests.  In applying this test the Board of Adjustment should review the purpose 

statement of the ordinance and related code provisions to identify public interests. Relevant Case Law: 

Ziervogel VS. Washington County Board of Adjustment: “We have stated that unnecessary hardship is present 

when “compliance with the strict letter of the restrictions governing area, setbacks, frontage, height, bulk or 

density would unreasonably prevent the owner for using the property for a permitted purpose or would 

render conformity with such restrictions unnecessary burdensome”. State of Wisconsin VS. Waushara County 

Board of Adjustment: The Supreme Court stated that the Board of Adjustment should focus on the purpose of 

the zoning law at issue in determining whether an unnecessary hardship exists for the property owner seeking 

a variance. Lamar Central VS. City of Milwaukee Board of Zoning Appeals: the Supreme Court held that a board 

of appeals may not simply grant or deny an application with conclusory statements that the application does 

or does not satisfy the statutory criteria, but shall express, on the record, its reasoning why an application 

does or does not meet the statutory criteria. Staff Analysis: The existing structure is within the County Road O 

setback.  The north corner of the proposed structure would be the closest point to the centerline of County 

Road O at approximately 85.5 feet from the centerline. The proposed structure would be located 2.5’ closer to 

the centerline of County Road O than the existing structure. The amount of buildable area on the property is 

extremely limited due to the floodplain on the property. Staff recommends the Board of Adjustment review 

the proposal and approve or deny the variance request.  The Board should state the specific facts and reasons 

that are the basis of the Board of Adjustment’s determination. If a variance is granted, the decision must be 

determined to be consistent with the established variance standards regarding unnecessary hardship, 

protection of the public interest, and presence of unique property limitations. If a variance is denied, the 

decision to deny shall state the Board’s determination as to how the application does not meet the variance 

standards regarding unnecessary hardship, protection of the public interest, and the presence of unique 

property limitations. 
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Discussion: Arby Linder doesn’t think public interest has any bearing on this property. Hardship; with the 

floodplain the way it is, he thinks if he goes any further he would be in the flood stage. Unique property 

limitations are very much there; it has floodplain all the way around it. Kenneth Peterson stated most of the 

County roads have been reworked or are being reworked at the present time. They are wider and they have 

shoulders. County Road O has not been changed much in a long time. If there were some road work that was 

to begin that could move things closer to his house or could affect the road work that is being done, in that 

case, it would be affecting something in public interest. He feels it is just a matter of time before something is 

done down there. Chairperson Wright stated County Road O is kind of a scenic road and it’s never going to be 

a super highway because it would have to deal with the valley, the river way and so it might have something 

unique that maybe just a regular town road does not have. It does have the river which does make it really 

unique. Kenneth Peterson stated if you are down there and watch people drive through, there is little regard 

for road conditions and common sense at times. Chairperson Wright asked if the Board agrees that the 

property has unique physical limitations. Barry Barringer agreed that the property certainly has unique 

limitations, very much so. Mr. Boysen has an active floodplain and you have the Trimbelle River which limits 

what you can do with the road. Barry Barringer thinks that as far as the hardship issue those are the two 

things (floodplain & river) the board should consider; the public interest has already been expressed and some 

day they are going to do something with County Road O, what it would be, we don’t know. Chairperson 

Wright stated one thing we have to consider in the hardship category would be the Ziervogel case, “We have 

stated that unnecessary hardship is present when “compliance with the strict letter of the restrictions 

governing area, setbacks, frontage, height, bulk or density would unreasonably prevent the owner for using 

the property”. So hardship is one of the big things that we need to overcome. Kenneth Peterson agrees with 

what Arby Linder said stating that if you don’t have some kind of variance down there, it is a useless property 

in terms of building. He bought it for a home, so if he can’t replace what he has, that would be undue 

hardship.  Chairperson Wright swore in Gary Christiansen. Mr. Christiansen had a question on some numbers 

that were given. He has heard that the deck is 12.5 feet (from the centerline), but yet you need to go, the 

clearance to 25’. Some place there is a half a foot floating around in there. He thinks the exact measurement 

should be whatever it’s going to be, but that doesn’t match. It says it is 88 feet from the centerline of the road 

way to the deck, and if you need 2.5 feet more, they said the deck is 12.5 feet, and you want to give them 25. 

Chairperson Wright stated what they are doing is, since it is already in the setback, if you remove it, then 

we’re going back to the 100 foot setback, that’s where the 25’ comes from. Mr. Christiansen stated since he 

lives on County Road O, he drives it several times a day, it’s a pretty straight stretch of road from where they 

re-did the bridges down to the curve that is to the east, and the slopes are already there and they are pretty 

gradual, and they are all maintained; he mows and the neighbor mows. As far as if there was some work done, 

unless they widened it, he doesn’t see that being done, except for maybe an overlay. He has no objections to 

Mr. Boysen wanting 2.5 feet more. He doesn’t see a hindrance to that or to his property at all. He thinks it 

would be just fine. Arby Linder made a motion to accept the variance. Hardship is applied all the way around 

it. He has no other place to put that house but right there. After applying the strict letter of the law, he feels it 

is unnecessarily burdensome. Property limitations are very limiting. No issue with the public interest, no one 

cares. Kenneth Peterson stated he is still concerned about the public interest in the long term. If they were to 

widen it and put shoulders on it, it’s going to chew into that front yard considerably or possibly. Brad Roy 

stated it would be good to consider that there is already something within the setback; the concern now is 
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already in place. Pierce County has very big setbacks; 100 foot setback on a County Road is very big. He stated 

there are countless properties in the County where there are structures closer than 85 feet from a County 

Road at this time. Those are two things to consider when thinking about it. Chairperson Wright stated he 

understands Kenneth’s concerns but the thing is that we are dealing with so many unknowns here but he 

doesn’t know if that would be reason to not allow this expansion. Barry stated he concurs with Kenneth on his 

issue with public interest, however that is long term. The Board reiterated; there is unnecessary hardship if we 

apply the letter of the law, there are physical limitations to the property and public interest is not affected or 

harmed.  

 Arby Linder made a motion to approve the reduction in setback (14.5 feet) for the new construction/Barry 

Barringer seconded. 3-Yes, 1-No (Kenneth Peterson). Motion Carried.   

Chairperson Wright asked Brad Roy if staff has heard anything from the DNR regarding our last meeting 

(Ewing). Brad Roy stated no, but there were still a few days to hear something. 

Brad Roy asked the Board if they wanted to consider a new start time for the meetings by placing it on a 

future agenda item for discussion. Board stated no, to keep it where it is.  

 

Future agenda items-Brad Roy: Significant erosion issue in the Riverway on the bluff, right above the shore. 

Whole hill side washed out, about 20 feet from the dwelling. Staff has done a site visit, told the applicant to 

get it fixed now. It will be an after-the-fact, but that was at the direction of Land Management staff. Applicant 

is getting engineered plans; Land Conservation will review those plans before they start the work.  

 

Motion to adjourn at 7:40 pm by Barry Barringer/Arby Linder seconded. All in favor. Motion carried.  

 

Respectfully submitted by Tracie Wold 



BOARD OF ADJUSTMENT 

MEETING AGENDA 

Thursday, July 23, 2015 – 7:00 p.m. 

County Board Room, Pierce County Courthouse, 

414 W. Main St. Ellsworth, WI 54011 

 # Action Presenter 

1 Call to order Chair 

2 Next meeting dates: August 27
th

 & September 24
th

 (as needed) Chair 

3 Approve minutes of the June 25, 2015 Board of Adjustment 

meeting. 

Chair 

4 Discuss take action on a Variance request from County Highway 

Setback for property owned by Steven Boysen located in the SW ¼ 

of the NW ¼ of Section 33, T26N, R18W, Town of Trimbelle, 

N4310 County Road O, Ellsworth, WI 54011, in Pierce County WI. 

Roy 

5 Future agenda items. Roy 

6 Adjourn Members 
Questions regarding this agenda may be made to the Department of Land Management at 715-273-6746. 
Upon reasonable notice, efforts will be made to accommodate the needs of individuals with disabilities requiring 

special accommodations for attendance at the meeting.  For additional information or to make a request, contact the 

Administrative Coordinator at 715-273-6851. 

A quorum of County Board supervisors may be present.                                      (7/9/15) 
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MINUTES-Pierce County Board of Adjustment Meeting, Thursday, June 25, 2015. 

Present: (Board of Adjustment Committee) Lee Wright, Arby Linder, Barry Barringer, Kenneth Peterson, Matt 

Purfeerst & Walter Betzel. (Staff) Brad Roy, Emily Lund & Tracie Wold. (Others) John & Linda Ewing, Michael & 

Meghan Mayer, Barbara Rosene, Darrell Hubbell & Marilyn Rosene. 

Chairperson Lee Wright called the Board of Adjustment meeting to order on Thursday, June 25, 2015 at 7:03 

pm at the Pierce County Courthouse in the County Board Room, Ellsworth, Wisconsin. Chairperson Wright 

noted for the record that a quorum was present. Future meeting dates are set for July 23, August 27 and 

September 24, 2015.  

Chairperson Wright entertained a motion to approve the minutes from the May 28, 2015 meeting. Arby 

Linder made a motion to approve the May 28, 2015 BOA minutes/Kenneth Peterson seconded. All in favor. 

Motion carried. 

Chairperson Wright stated we are here this evening to first discuss and take action on a variance request for 

a retaining wall and parking area in the slope preservation zone in the St. Croix Riverway District for 

property owned by John Ewing located on Government Lot 4, Section 23, T27N, R20W, Town of Clifton, 

W12853 720th Ave, River Falls, WI 54022, Pierce County, WI. 

Chairperson Wright stated we are also here this evening to second discuss and take action on a conditional 

use permit request for erosion control in the slope preservation zone in the St. Croix Riverway District for 

property owned by John Ewing located on Government Lot 4, Section 23, T27N, R20W, Town of Clifton, 

W12853 720th Ave, River Falls, WI 54022, Pierce County, WI 

Chairperson Wright stated the rules & role of the Board of Adjustment. 

 

Public Hearing-Emily Lund: Public notice is hereby given to all persons in Pierce County, Wisconsin, that a 

public hearing will be held before the Board of Adjustment on the 25th day of June, 2015 at 7:00 p.m. in the 

County Board Room, Pierce County Courthouse, Ellsworth, Wisconsin, to consider a request for a variance 

pursuant to chapter 239-10C (3) of Pierce County Code for retaining wall & parking area in the Slope 

Preservation Zone, on property zoned Rural Residential-12 in the St. Croix Riverway District by John Ewing, 

owner on Gov. Lot 4, of Section 23, T27N, R20W Town of Clifton in Pierce County WI. All persons interested 

are invited to said hearing and to be heard.  

Chairperson Wright swore in Emily Lund and then Brad Roy. Chairperson Wright asked John Ewing if he was 

familiar with the standards required to allow the Board to grant the variance, he stated, “yes”. Chairperson 

 PIERCE COUNTY, WISCONSIN 
DEPARTMENT OF LAND MANAGEMENT & RECORDS 

Pierce County Courthouse 

P.O. Box 647, 414 W. Main St, Ellsworth, WI 54011 

Planning Office 715-273-6746  

Zoning Office 715-273-6747  

Fax 715-273-6864 
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Wright swore in John Ewing.  

Mr. Ewing introduced his wife Linda, granddaughter Meghan, son-in-law Michael Mayer & Mr. Ewing’s service 

dog, Floyd. Mr. Ewing stated he is a 75 year old retired school teacher from Hudson Wisconsin. He taught 35 

years in Wisconsin high schools. They purchased the discussed property in 1992. The cabin and lot are part of 

the Gordan Ahlgren plat. It, along with many others in the plat, were built in the mid 30’s. Over the years they 

have been improved to make them livable on a seasonal basis. Mr. Ewing are there only six months of the 

year. There are 9 lots in total and his lot is #7. Most of the lots are considered to be nonconforming as are the 

structures. They were grandfathered in when the St. Croix River became a National Scenic Waterway in 1972. 

Lot #7 is the narrowest of the 9 lots. It is 93 feet wide and 370+/- feet long. The rest of the lots range from 118 

feet to 200 feet wide. Mr. Ewing is a Type I Diabetic and is considered a “brittle diabetic” (blood sugar can 

range as much as 300 points for more than one day). His medical needs are unique. His medial assist dog Floyd 

is trained to assist him with this condition; it is still very possible that he could have a severe low blood sugar 

issue. Most of these would occur at night. His worse situation appeared in 2001 when his blood sugar was 11, 

he was unconscious and Linda had called 911 for emergency help. Both Prescott and River Falls emergency 

services came to assist. The driveway was an issue due to the fact it was only one lane wide with no 

turnaround for the six or seven vehicles that were there. Mr. Ewing was saved, but it presented an 

unnecessary problem. This area was widened after Xcel Energy trimmed trees under the power lines. Xcel 

Energy trimmers were subcontracted to do trimming but they aren’t hired to do aesthetic trimming, they lop 

off branches & tops of trees. Mr. Ewing is the only one that is down there in the summer time full time so he 

was up there when they were doing the whole area when you come into their driveway. It’s probably a total 

of 400 yards or a quarter of a mile. A lot of the trees were buckthorn that had grown to be 4-5 inches in 

diameter and showed no signs of letting up as they grew about 3 feet a year. So Xcel lopped the top off of the 

buckthorns and there were a couple scrub pines that they chopped the top off of those as well. Since Mr. 

Ewing was present when this was going on, Xcel asked him what he thought and he felt it looked pretty poor. 

They no longer look like trees; they were just cut in half. So Xcel asked if Mr. Ewing just wanted them taken 

down so he said, “yeah”. Mr. Ewing pulled and cut the brush from that area and after that was done he 

contacted Darrell Hubbell to see if he could haul in some appropriate dirt/fill and he was able to do this 

followed by leveling and helping spread the chips from the trimmers. Mr. Ewing passed around a sample of 

the soil, which shows high clay content. He saw a solution to his problem of him needing a turnaround since 

he was now the end of the driveway. The neighbor to the north bought 3 acres to the east, his lot runs parallel 

to Mr. Ewing’s. It became more convenient for him to come in off of 735th, which is the next street down from 

720th and then put up an unlocked gate on the south end of his property.  The increased room had the 

potential room to make a reasonable turnaround and then provide additional parking during the weekend and 

when friends and family come. We need this turnaround for several reasons: 1) Health issues so if the EMTs 

have to show up again, fire trucks, Xcel Energy vehicles, propane gas trucks and delivery trucks that have 

refused to come down the driveway to deliver medical supplies for his insulin pump. The issue that they are 

facing with no turnaround and little parking was not the result of his decision to build a garage. Before, they 

had a single lane of red pines on the east side of the driveway. The DNR’s implication that Mr. Ewing created 

the problem is completely wrong. There was a parking issue with having no turnaround, since the turnaround 

was gone on Mr. Zimmerman’s property, because you could drive down to the end of lot 9 and there was a 

larger area where some trucks had to go in order to get turned around. One positive result came already when 



3 
 

Jeff Rixmann, River Falls EMS Director & Bill Dravis, Prescott Fire Chief, came to his place on June 10th. In 

addition to stating a turnaround could help their situation if and when they would be called, they also 

suggested that the fire number be moved to a more visible location and a that a list of those numbers be 

placed by the gate, since most of their drivers have never been to that area and at night it can be very 

confusing. In Mr. Ewing’s opinion, he qualifies for the variance for the following reasons: 1) His wife and he 

will suffer an unnecessary hardship if the variance is denied. Medical issues are real and until they happen to 

you it can be difficult to put them into true perspective. It can become a life or death issue where a few 

minutes make a difference. 2) He feels the property also qualifies due to its unique property limitations. The 

end of the driveway; the way it was previously with the former narrow lane and previous slight slope made it 

very difficult for a rear wheel drive vehicle to back up in wet conditions since it was not level. Also, a lot safer 

when backing out of the garage because there is a little more room and its level and not slippery when dew or 

rain is present. There is no harm to public interest. In fact, it is just the opposite. They are helping to control 

any potential erosion as demonstrated throughout the spring and summer of 2014. Also provides a much 

improved turnaround for all types of vehicles. The bottom line in Mr. Ewing’s opinion is that this is modest 

change in the terrain that has resulted in greater convenience, safety and usage, not only for himself and his 

family, but to all who travel down this driveway. This increase safety of this turnaround is essential for 

everyone. Nothing that was done in this area has generated any complaints from neighbors or anyone else 

and it is visibly inconspicuous. It can only be seen by someone looking for a place to turn around. He feels the 

one rationale indicates there are several special conditions that a literal enforcement of the provisions of this 

ordinance will result in unnecessary hardship. It is with this information he hopes he has provided sufficient 

rational to everyone so they will grant the variance request. Chairperson Wright swore in Barbara Rosene. She 

is down there intermittently in the summer and she understands the situation with the narrow drive and she 

supports Mr. Ewing and what he is meaning to do. The safety of the area and for service trucks to come, she 

may need it also. Chairperson Wright wanted clarification on Xcel widening the area. He made sure Mr. Ewing 

is referring to trees, shrubs and things like that that they removed from the easement that were hindering 

possibly the power lines and it wasn’t any widening of soil. Mr. Ewing agreed and also added like 3 or 4 

buckthorns, a couple of scrub pines and then the brush that was like 2-4 feet high that he cleared out. 

Chairperson Wright wanted to address something regarding Mr. Ewing’s medical disability and he wanted to 

make it clear that everyone knows the Board has to deal with issues that are unique to the property and not 

that of the applicant. The Board is required under the ADA (Americans with Disability Act) to give a reasonable 

accommodation for anybody with special needs so they can use their property. But the relief that we can give 

them is only the minimum required for them to use the property. Matt Purfeerst asked what year he has been 

on the River since and Mr. Ewing stated 1992. Matt asked if he realized there are rules and regulations that 

you have to follow before you do anything on the River. Mr. Ewing did respond with yes and also added this 

was kind of an opportunistic thing that occurred and it was not his intent to do anything like he did do until he 

saw an opportunity after Xcel people were there and did their trimming and knocked down the trees. He 

stated he paid $2,800 to have a survey done so they could talk about slope but he knows the neighbors slope 

is similar to his slope that he had and it wasn’t dramatic and did not look like 15-20%. Mr. Ewing stated that he 

did not have someone come and do a survey of this area before he did this. Chairperson Wright stated that on 

the application Mr. Ewing made note of erosion and parking spots. He confirmed that his testimony this 

evening is regarding the turnaround. Mr. Ewing stated they do come into play but most of the time he does 
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not need additional parking spaces. It wasn’t an issue before as Mr. & Mrs. Ewing each have a car and there 

are a couple boats in the garage. Where the garage is now, used to be all solid trees with no parking area. You 

either had to park parallel with the driveway that came in or you squeezed into that little area (shown in a 

picture) in the green area is where they parked. He stated the brush in the pictures were about ten years 

before Xcel came to do the trimming. The brush wanted to keep on moving to the East so that little parking 

area became more and more squeezed. All that gives you an explanation of what he saw of “hey, there is 

more space here”. This could potentially be a nicer parking area for them. With one lane, it was tight and 

nowhere to turnaround. Chairperson Wright added he knows the driveway is challenging and has a number of 

cedar trees that are pretty close, it would be intimidating to drive any truck into the length on that driveway. 

Chairperson Wright asked approximately how many feet are there to the property line on the south side of 

the garage. Mr. Ewing stated the set back is 25 feet so that is what it is, but there are trees there. Chairperson 

Wright asked given a situation where it was imperative that you have a turnaround, when push comes to 

shove, the trees could be removed. Mr. Ewing stated it is possible, but not logical in his mind as he enjoys 

every tree that is on his property. Chairperson Wright understands but the turnaround situation could be 

addressed with the removal of some trees, also you elected to put that garage there where it could have 

provided a spot for a larger turnaround, with some modifications to the garage. Mr. Ewing stated the garage 

could not be moved any further to the east because the septic system has three drain fields right behind the 

garage. So the garage could not go any further to the east. Chairperson Wright stated the garage could have 

been smaller and Mr. Ewing stated yes. Chairperson Wright asked Emily Lund about erosion issues in the 

original application and when he looked at her staff report, he is wondering if it is correct that she did not 

determine that he had an ongoing erosion problem, and Ms. Lund confirmed. Chairperson Wright asked Brad 

Roy to confirm that is correct also. Brad Roy also stated we never verified an erosion issue as being present at 

that site. Kenneth Peterson asked if the trees were to be cut in the Scenic Riverway, what kind of restrictions 

are there on removing mature trees if he were to clear a spot south of the garage. Emily Lund looked into the 

code and Brad Roy stated you cannot just remove a tree for the sake of removing it. You can remove noxious 

trees, invasive species, diseased or damaged trees can be removed but a healthy tree, no. Chairperson Wright 

stated there would have been a request to remove trees to build the garage seeing there were trees there 

before. Brad Roy stated removing trees for a permitted structure or use would be allowed. There are 

standards for removing trees. We would have to then look at a turnaround being considered a driveway - is 

that a permitted used? Brad Roy stated there is the ability to create a turnaround, it’s what the process would 

have been to do it at this point or previously. Chairperson Wright asked if it was presently that we have 25 

feet or its 25 feet from the garage to the property line. Mr. Ewing stated it is 25 feet from the property line. 

Chairperson Wright stated this means we are dealing with a turnaround at the moment with a width less than 

25 feet. We are to assume that the south side of the garage is being considered a turnaround where a vehicle 

could drive in to the driveway and then back to the south side of the garage and then go out the driveway. 

Emily Lund stated the garage is two story, 40’ x 50’. So Chairperson Wright stated we have 50 feet before you 

get to the sanitary system. Arby Linder asked how much variance we have to allow for handicapped. 

Chairperson Wright stated the minimum required for the applicant to use the property. Chairperson Wright 

confirmed with Emily Lund that that is the way she interprets the ordinance and she confirmed. Chairperson 

Wright stated we cannot amend or appeal any portion of the ordinance. Chairperson Wright swore in Michael 

Mayer. Mr. Mayer stated with the setback in place, any trees that would be removed for a turnaround belong 
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to the Rosanne’s because the tree/property line comes up to Mr. Rosene’s northern boundary of his property. 

So if you are out at the cabin and standing at the garage, right there next to the drive is Mr. Rosene’s property. 

Taking down other peoples tree’s is probably more problematic than coming to ask to take down your own. 

Mr. Mayer also added that over the years before Mr. Zimmerman put that cattle gate up it was possible to 

turn around. It was not possible to do so safely just on the property that they own. They could turn a vehicle 

around if they drive onto his property and did a three point turn and came out. Not using his property, which 

they cannot do now because the cattle gate is there. If that area had not been leveled, he doesn’t feel it 

appears to him that there was very much of an elevation in place there but it enabled them to be able to turn 

around safely. Mr. Mayer stated that on a number of occasions before that was done, his wife would have the 

back end of the car sliding down that slope that was there and they just had to gun it and push to get it out of 

there, because it was not a very safe area to turn around. Mr. Mayer feels that what has been done has 

corrected erosion problems and perhaps they were never verified. It kept getting narrower as time went on 

and now it doesn’t do that. The berm that supports the area that it was expanded in is made of the felled pine 

trees that were right there in the area. So the trees were just taken down and laid down to provide that berm 

or back stop from whatever amount of fill was put in there. There is no way an ambulance could turn around, 

fire truck could get down there and delivery trucks could not come down there. The dock on the River has 21 

foot steel pipes in it and he had to carry them down that road because the delivery truck would not come 

down there because there was no way for it to turn around down there. So it was an unsafe situation for not 

only the Ewing’s, but for the neighbors as well. It is certainly a convenience factor for deliver vehicles. If you 

have been there and can picture (along with the photograph that was presented) there was just no way that 

an emergency vehicle could get there let alone turn around. Then when Mr. Ewing had his issue, where the 

EMT’s were trying to get him up the hill on the lift, it was a very scary thing for the entire family. It is a very 

dangerous situation. They are there all summer and he hopes to God they never have to have an EMT come 

down there again. If they do, so be it, but at least now they are able to turn around and get out of there. 

Chairperson Wright asked if all the trees on the south side of the property are on the neighbors land. Mr. 

Ewing stated no. Chairperson Wright stated he has had land issues adjacent to his property and he sought a 

lawyer’s advice and in the State or Wisconsin, according to one specific lawyer, which may or may not be 

correct, you own on your property line straight up and straight down. So if somebody plants a tree on the line 

that spreads out 20 feet and overhangs his property, he by law can go straight vertically up to clear the limbs. 

Brad Roy stated we would look at a turnaround like a driveway, so you could allow the minimum amount 

necessary for a turnaround, if they removed those and only those trees. Chairperson Wright stated we would 

probably be dealing with at least 15 feet at the most; so a 15 foot width by 50 feet deep before we get to the 

driveway. Chairperson Wright swore in Darrell Hubbell. Mr. Hubbell spoke on the issue to the south of the 

property that is Robert Rosene’s property and his sewer system is in that area. Less than ten feet away from 

the property line, so you do not have the ability to remove trees and back in deep enough on his property to 

make a turnaround. Also, Mr. Ewing’s sewer line from his cabin is pumped up alongside the property; by code 

that has to be two feet from the property line and be protected. So you don’t have the 15 feet available with 

the sewer line being there. And you cannot get on Mr. Rosene’s because you would be destroying his sewer 

system. Chairperson Wright asked Mr. Hubbell if driving over that line would be disruptive. Darrell stated it 

would have to be permitted and changed. It would be a definite cost point. He also stated he believes the line 

is buried less than 2 feet. Brad Roy stated the other issue would be side yard setback, so driveway would be 
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considered a structure so we are looking at a 25 foot setback. So if they are looking at a 15 foot turnaround 

with at 25 foot side yard setback, they need 40 feet of available space to create a turnaround on one of the 

sides of the garage. Chairperson Wright verified with Brad Roy stating it is not allowable? Brad Roy doesn’t 

think there is 40 feet on either side of the garage, based on the survey map. Mr. Ewing stated they have 25 on 

each side of the garage. Chairperson Wright stated at the moment the only way to have an affective 

turnaround, if it is a large vehicle, would be to turn straight ahead and then back onto the south side of the 

garage. You would be dealing with roughly 15 foot width. Emily Lund confirmed.  She also added that they 

could keep it grassed; Chairperson Wright thinks its gravel right now. Emily Lund also noted that since it’s a 

five car garage they could possibly have five spaces for people to park inside. Chairperson Wright asked if the 

15+/- foot width we are dealing with is adequate for a turnaround. Kenneth Peterson asked since the driveway 

was getting narrower and narrower before this took place; was that encroachment of vegetation or erosion? 

Mr. Mayer stated it was encroachment of vegetation on the driveway coming in. On the photo that was 

passed around there was erosion on the edge where the brush was growing. So it was a combination of both; 

brush was coming over and the hill was going away.  

Staff Report-Emily Lund: Mr. & Mrs. Ewing are requesting a Variance from Pierce County St. Croix Riverway 

Code § 239-10.C(3) to allow an after-the-fact retaining wall & parking area in the Slope Preservation Zone of 

the St. Croix Riverway District. In the summer of 2012, the applicants had brush and trees removed near the 

top of the slope preservation zone.  The pine trees that had been cut down to construct the new garage 

(permitted in 2009) were stacked against fence posts to create a wooden retaining wall.  Mr. Ewing indicated 

that three dump truck loads of soil were then brought in and dumped next to the retaining wall and garage to 

level the area.  The newly filled parking area is located between 46 feet and 56 feet west of the garage, and it 

begins at the north lot line and is 57 feet south of their lot line.  This area is in a slope preservation zone of the 

St. Croix Riverway District, as it originally was comprised of slopes over 12%, and is now leveled to allow for 

vehicles to turnaround or park.  Exhibit A = Before, Exhibit B = Location Map, Exhibit C & D = After. The Filling 

and Grading that took place on the site is not allowed by the Pierce County St. Croix Riverway Zoning §239-

10.C(3).  The tree retaining wall is considered Structural Erosion Control, which is conditionally permitted 

within the Slope Preservation Zone subject to the standards of Pierce County St. Croix Riverway Zoning §239-

10.D.  The applicants are now seeking a variance from the requirements of Pierce County St. Croix Riverway 

Zoning §239-10.C(3) and §239-10.D. The applicant’s narrative is attached. The legal description of the property 

is Lot 7 of Gordon Ahlgren Assessor’s Plat in Section 23, T27N, R20W in the Town of Clifton.  This parcel is 

zoned Rural Residential-12 and is within the St. Croix Riverway Overlay District. The street address is W12853 

720th Avenue. The application was filed on May 12, 2015. The purpose of the St. Croix Riverway Zoning is 

stated in Pierce County Code Chapter 239-1.C as, Purpose.  The purpose of this chapter is to promote the 

public health, safety, and general welfare by: 1) Reducing the adverse effects of overcrowding and poorly 

planned shoreline and bluff area development. 2) Preventing soil erosion and pollution and contamination of 

surface water and groundwater. 3) Providing sufficient space on lots for sanitary facilities. 4) Minimizing flood 

damage. 5) Maintaining property values. 6) Preserving and maintaining the exceptional scenic, cultural, and 

natural characteristics of the water and related land of the Lower St. Croix Riverway in a manner consistent 

with the National Wild and Scenic River Act of 1972 (P.L. 92-560) and the Wisconsin Lower St. Croix River Act 

(§30.27, Wis. Stats.). The Board of Adjustment has the authority to make decisions on applications for 

Conditional Use Permits and Variances within the St. Croix Riverway Overlay District per PCC §239-12. 
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Ordinance Requirements: The request pertains to Pierce County Code (PCC) Ch. 239 St. Croix Riverway Zoning. 

PCC §239-10.C(3) regarding slope preservation zone states, “No filling or grading is allowed in slope 

preservation zones that directly face and/or drain directly to the river.” The tree retaining wall and parking 

area was installed was at the top of a ≥12% Slope Preservation Zone.  See Exhibit B for reference information 

from WI Registered Surveyor. PCC §239-10D. Structural Erosion Control 1) (is stated before you for 

information that is required). 2) Constructing, updating, maintaining or reconstructing structural erosion 

control measures in slope preservation zones is allowed by a Conditional Use Permit if all of the following 

standards are met: (a)The Zoning Administrator determines that structural erosion control measures are 

necessary to address significant ongoing erosion that nonstructural erosion control measures cannot control.  

(b) The structural erosion control measure is constructed of natural materials and is made as visually 

inconspicuous as is reasonable. (c) The person seeking to construct the structural erosion control measure 

submits and has approved by the Zoning Administrator all of the following items: 1) A detailed construction 

plan with timelines and contact information. 2) A vegetation management plan per Subsection G. 3) An 

erosion control plan that shows how the structural erosion control measure will be constructed, what land 

disturbing activities will take place, what, if any, vegetation will be removed, and how new native, vegetation 

will be re-established. Relevant definitions: Accessory Structures: listed at retaining walls and parking lots, 

Bluffline, Slope Preservation Zone, Structural Erosion Control Measure and Visually Inconspicuous. Variance 

Standards: PCC § 239-12.B(2)(a)[3] regarding Administration & Variance Procedures states, “For variances, a 

detailed written explanation of how the requested variance meets the requirements for variances, and 

demonstrates, pursuant to § 59.694 (7)(c) or 62.23 (7)(e)7, Wis. Stats., that the granting of a variance will not 

be contrary to the public interest and where, due to special conditions, a literal enforcement of the provisions 

of the ordinance will result in unnecessary hardship, so that the spirit of the ordinance shall be observed and 

substantial justice done. Economic considerations alone may not constitute a hardship if a reasonable use for 

the property exists under the conditions allowed by this chapter. Conditions may be imposed in the granting 

of variances to ensure compliance and to protect adjacent properties and the public interest, especially in 

regard to the view from the river.” Wisconsin Statutes § 59.694(7)(c) regarding the Powers of the Board states, 

“To authorize upon appeal in specific cases variances from the terms of the ordinance that will not be contrary 

to the public interest, where, owing to special conditions, a literal enforcement of the provisions of the 

ordinance will result in unnecessary hardship, and so that the spirit of the ordinance shall be observed and 

substantial justice done.” To qualify for a variance, an applicant has the burden of proof to demonstrate that 

the following criteria as defined by the state statutes are met: 1) Unnecessary hardship – Unnecessary 

hardship exists when compliance would unreasonably prevent the owner from using the property for a 

permitted purpose (leaving the owner without any use that is permitted for the property) or would render 

conformity with such restrictions “unnecessarily burdensome”.  To determine if a hardship is present, an 

evaluation of the purpose statement for the Pierce County St. Croix Riverway Zoning should be conducted. 2) 

Hardship Due to Unique Property Limitations – Unnecessary hardship must be due to unique physical 

limitations of the property that prevent compliance with the ordinance. 3) No harm to Public Interests – A 

variance may not be granted which results in harm to public interests.  In applying this test the Board of 

Adjustment should review the purpose statement of the ordinance and related code provisions to identify 

public interests. Relevant Case Law: STATE EX REL. ZIERVOGEL V. WASHINGTON COUNTY BOARD OF 

ADJUSTMENT, CASE NO. 02-1618 (2014), the Supreme Court reaffirmed the definition of the statuary term 
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“unnecessary hardship” set forth in the Snyder case as follows: “We have stated that unnecessary hardship is 

present when “compliance with the strict letter of the restrictions governing area, setbacks, frontage, height, 

bulk or density would unreasonably prevent the over for using the property for a permitted purpose or would 

render conformity with such restrictions unnecessary burdensome”. STATE OF WISCONSIN VS. WAUSHARA 

COUNTY BOARD OF ADJUSTMENT, CASE NO. 02-2004 (2004), The Supreme Court stated that the Board of 

Adjustment should focus on the purpose of the zoning law at issue in determining whether an unnecessary 

hardship exists for the property owner seeking a variance. LAMAR CENTRAL OUTDOOR, INC. VS. BOARD OF 

ZONING APPEALS OF CITY OF MILWAUKEE, 2005 WI 117 (Wis. Sup. Ct. July 12, 2005), the Supreme Court held 

that a board of appeals may not simply grant or deny an application with conclusory statements that the 

application does or does not satisfy the statutory criteria, but shall express, on the record, its reasoning why 

an application does or does not meet the statutory criteria. Additional guidance regarding the criteria for 

granting a variance is contained in Chapter 15 of the Zoning Board Handbook.  Granting a variance should only 

provide the minimum relief necessary to overcome the hardship. Staff Analysis: The project area is within a 

slope preservation zone that directly faces and drains toward the river. The Zoning Administrator, Brad Roy, 

reviewed the site and has determined that there were no erosion issues apparent prior to the Filling and 

Grading and Structural Erosion Control conducted in the project area. Recommendations: Staff recommends 

the Board of Adjustment review PCC § 239-12.B(2)(a)[3] that is listed above and consider each part of the 

variance request (filling and grading & structural erosion control installation) while insuring consistency with 

the purpose of the St. Croix Riverway Zoning Code.  The Board should approve or deny each request 

separately and the specific facts and reasons that are the basis of the Board of Adjustment’s determination. If 

a variance is granted, the decision must be determined to be consistent with the established variance 

standards regarding unnecessary hardship, protection of the public interest, and presence of unique property 

limitations.  Staff recommends the committee review PCC § 239-10.D. If a variance is denied, the decision to 

deny shall state the Board’s determination as to how the application does not meet the variance standards 

regarding unnecessary hardship, protection of the public interest, and the presence of unique property 

limitations. Any decision that will result in site disturbance shall include a condition regarding Best 

Management Practices and revegetation.  

Chairperson Wright asked for clarification; he stated we have to deal with the issues separately, so he was 

wondering if we were talking about the filling and grading being one issue and the erosion control installation 

another issue? Emily Lund confirmed. Chairperson Wright asked if pine logs fulfill the requirements of 239-

10.D(1)(d) (The structural erosion control measures is designed in accordance with USDA Wisconsin Field 

Office Technical Guide (WI FOTG) Section IV or any subsequent revisions to USDA standards.) Emily Lund 

stated it does not. Brad Roy read the DNR’s recommendations: The Department understands the lot in 

question contains an existing nonconforming principal structure and a detached accessory structure (3-5) stall 

garage that was permitted in 2009. The applicant requests an after-the-fact variance for a wood log retaining 

wall and parking area that was constructed within the slope preservation zone, which is prohibited under s. 

239-10.C of the Pierce County St Croix Riverway Zoning (Chapter 239) ordinance. Dealing with the after-the-

fact variance, the applicant must demonstrate meeting all three required variance criteria and the request is 

to be for the minimum relief necessary to relieve unnecessary burdens, according to the American Law of 

Zoning 1986, to be granted a variance. The department is not sure how these can be demonstrated based on 

the narrative in the application packet, highlighted by the following: 1) The department does not believe an 
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unnecessary hardship for this request has been demonstrated. None of the six arguments made in the 

applicant’s narrative demonstrate an unnecessary hardship. First, the State vs Winnebago County decision 

established that the property-as-a-whole is to be considered for variance requests. There is plenty of area 

adjacent to the garage that is outside the slope preservation zone for the requested additional parking that is 

not on a slope. Further, the applicant can use the relatively large 3-5 stall garage for parking in a safe location. 

Second, the Snyder vs Waukesha County Zoning Board of Adjustment decision made it clear circumstances of 

the applicant are not factors to be considered when deciding variances. The arguments made in reasons 1-4 of 

the application narrative are circumstances of the applicant, either directly or in considering the size and 

placement of garage. Wanting additional parking places in the location the applicants’ chose is not an 

unnecessary hardship. It is assumed the size and placement of the garage are the primary reason there is now 

a tight turnaround for users of the property and service vehicles. This is a self-created hardship, and is not an 

unnecessary hardship. Third, the argument that leveling the slope preservation zone helps with erosion 

control is not valid, as the undisturbed slope that is naturally vegetated would not be expected to have a 

significant erosion problem. Finally, the argument in reason 6 of the application narrative is an apple to 

oranges comparison, and does not represent an unnecessary hardship. 2) The department does not believe a 

limitation unique to the physical property has been demonstrated. The property does not appear to be unique 

physically from the neighboring properties. Are there any ways the property is physically unique from 

neighboring properties in such manner that it applies to this request? 3) It must be considered whether or not 

allowing the continued existence of a parking area and related retaining wall within the slope preservation 

zone represents the minimum relief necessary to relieve unnecessary burdens? As noted above, options exist 

to place additional parking in compliant locations. 4) Given all of the above, and that the request is not in 

concert with some of the Pierce County St. Croix Riverway Zoning (Chapter 239) ordinance purposes identified 

in s. 239-1.C, it is expected granting the request would cause harm to the public interest. 5) Given 1-4, it is not 

unnecessarily burdensome to deny the variance request. For those reasons, the department recommends the 

request be denied. Brad Roy read a part of the letter from the River Falls EMS Director, Jeff Rixmann: I would 

like to express support for Mr. Ewing’s variance to keep his widened turnaround. I must commend Mr. Ewing 

for thinking about emergency services and attempting to improve access for our response purpose using the 

limited space he has. Chairperson Wright also added the letter states: Mr. Ewing has made this tight space on 

his property more manageable for emergency vehicle access and maneuverability. Mr. Ewing stated the DNR 

never had the information concerning the fact that the gate was there and that now they are the end of the 

driveway. He thinks that going through the rational he thinks the DNR is about 80% flawed in their thinking of 

this issue. The fact it was of his doing when he built the garage to create the situation…before the garage was 

there, how many trees were there? Mr. Hubbell stated there were over 50 pine trees and the reason for the 

removal of the pine trees both on Mr. Ewing’s and Mr. Rosene’s property. Mr. Rosene had the State forester 

come in and those trees were planted under a forestry program, they are all diseased, and if anyone driving in 

that area, as they come into the property, they will see many dead trees along there. He thinks in 10 years 

every red pine will be gone. He stated they had permission from the State forester and he actually said that 

yes, they need to be removed. Chairperson Wright added that then they were only removed where the garage 

went and alongside of it. So the entire planting was not removed, just where the garage was. Chairperson 

Wright swore in Marilyn Rosene. Marilyn asked when the DNR statement was received and what information 

may or may not have been given to the DNR prior to its summary completion? Brad Roy stated it was received 
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on June 22 and that we sent them the entire application packet that our office received. Emily Lund added we 

are required by Pierce County Code to give them a full application 30 days prior to the meeting. Marilyn 

clarified that the EMS letter was not part of that packet and the DNR did not receive the most recent letter; 

Brad Roy stated it was not and added we received the EMS letter the day after we received the DNR response. 

Emily Lund made it clear that even though the EMS letting is dated June 10, our office did not receive it until 

June 22. Kenneth Peterson asked how many existing red pines are diseased at the present time? Mr. Ewing 

stated there are a couple on the east side (being just on the other side of what we are talking about). Mr. 

Hubbell added he has noticed there are two more on Robert Rosene’s property, right next to the property line 

that will have to be taken down. Kenneth Peterson added that whatever the disease it is spreading through all 

the red pines on the grove, so eventually all the red pines will have to be removed, probably. Mr. Hubbell 

confirmed this. Mr. Mayer asked if harm that would be done by removing things is something you are to 

consider in making your decision. In other words, back hoes coming in and dragging the fill out. Is that a 

consideration that would affect your decision and if it is, just give it some thought. Brad Roy stated that would 

not be considered in the decision, however, like stated in the staff report, any decision that would require site 

disturbance, we would then need to consider the activity that would be going forward and make sure best 

management practices are in place. Arby Linder asked what we have to give Mr. Ewing for the variance for 

medical, if any. Chairperson Wright stated again we are dealing with issues of that of the land, and not that of 

the applicant. In saying that, we have to give a reasonable consideration to a person with special needs. But 

then also you have to think about the land being there forever. So when we start changing issues with the 

zoning ordinance and the code, you then have some issues of putting a lifetime liberty on that property. Of 

course we can put deed restrictions on, but they are cumbersome and are not always enforced. Then we get 

into the definition of a disability. We are only allowed to give the minimum relief by law. Chairperson Wright 

also added that one of the biggest issues here is the turnaround. Is what we presently have sufficient? We 

cannot just make laws based on there might be a fire truck and three ambulances, etc., what is reasonable 

there also. We do want everyone to have access to emergency care, but what is reasonable? Chairperson 

Wright would hate to take a fire truck into the property given the driveway and then the cedar placement 

along, that would have to be a challenge, and that is long before you get to Mr. Ewing’s property. Another 

issue is that there is driveway that could be used in a case of emergency located approximately 150 feet back 

from the property line that in an emergency, could probably be utilized. Kenneth Peterson asked, since the log 

berm does not meet compliance if we did approve the fill, would it have to be replaced with concrete or some 

approved retaining wall since we could not leave the logs, correct? Brad Roy stated they could leave the logs, 

even though it doesn’t meet code, they are asking for a variance for that as well. He is asking for a variance to 

put fill in the slope preservation zone and to have a retaining wall that does not mean code standards. 

Kenneth Peterson asked if Mr. Ewing were to come in today and there was no fill or retaining wall, we granted 

a variance to put a wall in and do some fill, the logs would not meet requirement. Brad Roy stated we would 

ask for something more substantial. Mr. Ewing stated if the walls weren’t there and they had a substantial soil, 

like what was put it, and maybe a little more soil was brought in and just tapered down and just vegetation on 

it, so it goes down to the existing slope, and just put in some more soil with some vegetation. Brad Roy stated 

it’s hard to say if that would work without having any slopes and the amount of fill, and what is the 

revegetation plan. The Board would be entirely within its rights to agree with that; the wall be removed, more 

fill be put in to establish a safe slope with revegetation. The Board can grant that if they see fit to do so. 
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Chairperson Wright made it clear we are dealing with potentially two variances. Chairperson Wright stated if 

we were to not approve the grading and filling, then the issue of erosion control; the only way the Board can 

approve erosion control would be with a CUP, so that’s really not a variance. Emily Lund stated he is asking to 

vary from the standard. Chairperson Wright asked what if the grading and filling was not allowed, then we get 

to an issue of erosion control, right? Emily Lund confirmed that. Brad Roy stated if he were to remove the fill 

that was brought in, there would be ways to control that erosion and to get some vegetation planted without 

actually requiring a wall to be done. If you denied the filling part it could be put back to the way it was and 

there never was a wall there to begin with we can get back to that. There would have to be best management 

practices involved. Chairperson Wright confirmed that would not require a CUP, Brad Roy confirmed. 

Chairperson Wright asked if in order to keep it (to put a wall there) you do need a CUP. So you would need a 

variance if you approved the grading and filling and for the pine portion of that wall because that is not 

allowed. Brad Roy stated that if the Board decides what is there is acceptable; they are granting a variance 

from the filling and grading requirements and the structural erosion control requirement. They could approve 

the fill but not approve the pine wall and then require another retaining wall which would then trigger a 

conditional use permit. Or they allow the retaining wall but not the fill, but then if there is no fill the retaining 

wall is not holding anything back, so that is not a reasonable action. Chairperson Wright stated the reason for 

having engineering standards to put a wall up is so that we are not dealing with issues of failure at a later date, 

assuming things follow normal paths. Temporary walls, which pine logs are considered, are normally not 

allowed because it is temporary. Mr. Ewing stated in reading through all the bi laws and the St. Croix Riverway 

Zoning, they talk about riprap and since it’s typically done along the lower river bank, technically since he is 

still in the slope preservation area, in theory, is there any reason he could not put riprap in there in place of 

the wall. Emily Lund stated we would have to check the standards listed in 239-10.1 (D) Chairperson Wright 

read 239-10.D (1) (A), so it is not allowed there. Brad Roy stated he feels they are thinking about the wall too 

much, but rather need to determine if the fill needs to be there, because if the fill doesn’t need to be there, 

the wall is a moot point. Chairperson Wright stated for the variance application, they have to determine if the 

three standards have been met by the applicant and if its strict adherence to the ordinance would create an 

extremely burdensome situation. If we sum this up from what he can gather, it is based on an issue of 

turnaround. Barry Barringer made a motion to deny the variance as it is stated in the request; it is not the 

duty or responsibility of the Board to bring the applicant into compliance. Discussion followed.  Barry 

Barringer stated the Board has neither the expertise nor experience to do so. Chairperson Wright reiterated 

Barry’s motion that he was denying the motion for a variance and the reasoning is? Barry Barringer stated 

again that he doesn’t feel it is the responsibility of the Board to bring the applicant into compliance, that is up 

to the applicant to do that. He doesn’t feel that Board should be discussing what kind of filling, grading or 

retaining wall, he feels it is outside of the Board’s responsibility. Chairperson Wright wanted to make sure this 

motion was clear so a third party person could understand what we are saying. He asked if he feels the 

applicant has made a case for meeting the three requirements, Barry stated no. Chairperson Wright asked 

which of the three areas would it be: unique property limitation, hardship or the public’s interest. Barry stated 

we can’t consider it as medical hardship. Chairperson Wright stated Barry is saying the turnaround, which 

the applicant has requested be considered as a hardship for egress of emergency vehicles is not strong 

enough for us to grant the variance. Barry stated again that it is not up to the Board to design a turnaround. 

Chairperson Wright stated the existing turnaround is basically adequate in that we have to make reasonable 
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consideration and we cannot amend or make changes to the Zoning ordinance. Kenneth Peterson stated there 

are options for increasing some space, maybe not a lot, but there are some options for getting a little more 

space in there for the turnaround. Chairperson Wright stated we presently have 15 feet width approximately 

and 50 feet of depth. They could argue that’s not adequate or more than adequate. He also asked what the 

width of a typical emergency vehicle, much over 8 feet? No one believes they would be. So that basically gives 

you 3.5 feet on each side for swing. Along with the motion we need to have conditions that the applicant 

would have to abide by such as bringing the grade back to the pre grading and filling level or slope and that 

there would have to be a vegetative plan for reestablishing vegetation. We would need a time line and a 

completion date. Brad Roy stated he believes what he is hearing is that they are making a motion to deny in 

stating that an unnecessary hardship is not present, due to there are options for turnaround and parking on 

the property. Chairperson Wright asked Barry if that states what his motion is. Barry stated he would go along 

with that and someone, along with the applicant, is going to have to bring him into compliance. Kenneth 

Peterson stated his additional comment to the motion is that there are other options to get some space for a 

turnaround. Chairperson Wright asked Barry if he feels it would be worthy of his consideration to require a 

management plan to be provided to staff regarding the removal of the fill and retaining wall to bring it back 

into its pre grading condition? Barry stated if that would be appropriate for this Board to act on or to consider 

an appropriate avenue for a solution, yes. Chairperson Wright stated a management plan for reestablishing 

vegetation per Section G (239-10) of the Riverway Ordinance to be completed within a year.  Kenneth 

Peterson stated we have unnecessary hardship not present. Other options exist for turnaround space on the 

premises. Unnecessary hardship must be due to unique physical limitations to the property. Chairperson 

Wright stated we have to meet all three standards so if we miss one standard, the other standards become 

moot. Vegetation plan is to be developed and provided to the office per section G (239-10) of the code. The 

schedule of removal is to be completed within one year. The site to be restored to previous grade. Brad Roy 

recommended they add best management practices be followed before the vegetation gets set and 

established so something is protecting the sediment from rolling down the hill. Barry agreed to the motion. 

Kenneth Peterson added the retaining wall be removed right now. Kenneth Peterson read the proposed 

conditions: 1.  Retaining Wall to be removed with grade removal.  2.  Vegetation plan is to be presented to 

the Zoning Office for approval prior to start of the removal.  3.  Materials to be removed and restored 

within 1 year.  4.  Site is to be restored to previous grade.  5.  Best Management Practices to be followed in 

removal of retaining wall and fill. Chairperson Wright asked for a second to the motion. Matt Purfeerst 

seconded it. All in favor. Motion carried.  

Matt Purfeerst moved to take a 7 minute recess/Arby Linder second. All in favor. Motion carried. 

Chairperson Wright called the meeting back to order. Emily Lund read the Public Hearing:  Public notice is 

hereby given to all persons in Pierce County, Wisconsin, that a public hearing will be held before the Board of 

Adjustment on the 25th day of June, 2015  at 7:00 p.m. in the County Board Room, Pierce County Courthouse, 

Ellsworth, Wisconsin, to consider a request for a Conditional Use Permit pursuant to Chapter §239-8C (8) of 

the Pierce County Code, for Structural Erosion Control in Slope Preservation Zone on property zoned Rural 

Residential-12 in the St. Croix Riverway District by John Ewing, owner on Gov. Lot 4, of Section 23, T27N 

R20W, Town of Clifton in Pierce County WI. All persons interested are invited to said hearing and to be heard. 

Mr. Ewing stated they purchased their cabin in 1992. It is unique and was built in the mid 1930’s. It was one of 
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the several fishing shacks that the guys primarily came to. Each of the 9 lots were leased by Gordon Ahlgren 

who was a farmer who owned all that property. Over the years the cabins were owned by multiple owners. 

The properties went from being leased to being sold to the cabin owners. One of the previous owners of the 

cabin was Bob Rosene who owned it for 2-3 years and then bought the adjourning property to the south 

which was larger and had more beach. The walls being discussed are essentially replacements for what was in 

their previously. You have probably seen the relatively poor quality pictures showing the temporary support 

bracing on the collapsing original wall at the rear of the existing cabin. It continued to get worse and was 

getting to be a major safety factor for both the structure and the people trying to access the eastern-north 

side of the cabin. The erosion and the force of the land have done a number on this wall and it had to be 

replaced.  This wall was built sometime after the structure was in position, so either the late 30’s or early 40’s 

and was made of solid concrete blocks. Mr. Ewing contacted Plummer Concrete and they took it from there. 

Joe Plummer’s letter is enclosed along with a letter, drawing and picture from Bob Rosene, a long time civil 

engineer who is currently retired and the neighbor to the south. The green wall was moved from the east 

approximately 10-12 feet which resulted in a larger buffer between the wall and the cabin. It got worse than it 

shows in the pictures. Those pictures were 2-3 years before they decided the wall should come down. It got 

worse, it was going to topple, it was just a question of when. It has been in its position since 2003 and shows 

no compromise from when it was constructed. In addition to handling the water coming down from the hill 

side, it also serves to control the water coming off the roof gutter off the cabin. The DNR letter that the zoning 

office received late this past Monday is approximately two years behind from when this report process began. 

And once again Mr. Ewing stands with confidence that the wall has and will continue to alter potential erosion 

issues. The concrete surface that was done on the west side of the wall was done at the same time of the wall 

and was part of the entire system. This concrete should never have been referred to as a patio or a basketball 

court. It has never been used as a patio and on rare occasions when the grandkids were small were any 

baskets being shot there. The concept of removing the concrete and reestablishing the grade does not solve 

any part of this dilemma. What do we do with the concrete? How would we get a couple truckloads of dirt 

down to re-grade this area? What happens to the seepage that the wall was designed to do? It seeps from 

behind the large wall through the front support wall to relieve water pressure that occurs behind the wall. The 

front support wall is a bracing wall to control the side portion of the green wall. It was made to allow water to 

go between the bottom of the wall and the concrete surface. When it was being constructed Mr. Ewing asked 

why are they not putting it firmly attached to the concrete form. They said they wanted it to seep underneath, 

which it does. If you follow the DNR suggestions, it would also necessitate the building of another wall further 

to the west because we have to have access and we have to have safety of our cabin as our main concern. This 

entire process suggested by the DNR would cause more trauma and negative effect on the slope preservation 

area than what Mr. Ewing has caused.  What was done with the green replacement wall works as Plummer 

Concrete intended. It protects the structure and it helps prevent erosion and efficient water control, it is built 

for the long haul. The grey wall is 28 inches high by 40 feet and was also a replacement wall that was made 

slightly higher and longer. The result of this stacked block concrete wall enabled us to create a terrace system 

to help control potential erosion. Neither of these walls have resulted in any negative comments from anyone 

that Mr. Ewing is aware of. They were in place after the septic system improvement was approved by Mr. 

Kleinhans who saw the wall in 2003 and he made no comments or report that Mr. Ewing is aware of. Mr. 

Ewing has confidence that this Board of Adjustment has a strong believe in their zoning people and their 
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evaluations that they will make conclusions that are rational and logical based on their training and research 

related to the multitude of situations that they face on a daily basis. Mr. Ewing wouldn’t argue with the points 

of: reducing the adverse effects of overcrowding and poorly planned shoreland and bluff area development. 

He doesn’t think that applies to either of his situations. Preventing soil erosion and pollution contamination of 

surface and ground water, the green wall prevents a lot of that. Providing sufficient space on lots for sanitary 

facility, that was part of the entire process as well. Minimizing flood damage and maintain property values; 

without having that, Mr. Ewing’s property values would be considerably less. Preserving and maintaining the 

exceptional scenic, cultural natural characteristics of the water and related land of the lower St. Croix 

Riverway in a matter considerate with the National Wild Scenic Act of 1972. Mr. Ewing feels an interesting 

statement is when they talk about the natural characteristics of the water and related land of the lower St. 

Croix; he has learned a lot about the National Safe Waterway and when they did the revision about 7 to 8 

years ago; he went to meetings for two years when they talked about this and it continued for four years, then 

it was finally all agreed upon and signed and so in. With much of which Pierce County & St. Croix County have 

adopted, never once did we start talking about water and yet it’s listed ahead of land. If you live on the St. 

Croix River, the water is a huge issue and he’s not talking about the quality of the water, he is talking about 

what happens on the water, it is really something else. Mr. Ewing feels the land control has far exceeded 

anything related to water and that is an entirely separate issue that we are not going to discuss at this time. In 

attempt to reestablish grade in front of the green wall is not the best interest of any of us. The final result 

would cause much more slope damage and probably cause a less safe area to both humans and structures. 

The bottom line as Mr. Ewing sees it, he is not trying to be devious and or avoid getting the necessary permits 

as this is proven by past behavior. Example: Lift permit, two septic permits, dock permits, building permit for 

the garage that was built 6 years ago. It has never been his intent to avoid the letter of the law by not getting 

the right permits. He obviously has made mistakes.  He is asking for forgiveness and understanding and 

request that the Board ok’s this after-the-fact conditional use permit. If you are going to give serious 

consideration to the position of the DNR, which you did, he would like to ask for an attorney to review it. It 

seems ultimately unfair that they can submit a letter three days before the hearing, cite statutes, and case law 

without giving the applicant or the county an opportunity to respond. You people have always been fair to me 

(Mr. Ewing) and thank you for your attention. Kenneth Peterson asked if the poured concrete slab at the base 

of the green wall is part of the engineering to keep the bottom of the wall in place. Mr. Mayer stated yes. Mr. 

Mayer stated for the grey wall there are two photographs. First one is maybe a year old and you can see 

where the grey wall was at the time. You can see that the area was constantly eroding down before there was 

any type of structure in place to stop it from happening. It eroded to a point where an outhouse that had been 

on the property for years, part of it opened up, and it was not a pleasant experience. They were experiencing 

significant erosion in that area, and that is why the grey wall is in place, because it stopped that from 

happening. It was also part of the septic system that was installed because the old tanks were there and we 

had to put something in to pump it up to the top of the hill. So the whole septic system was approved & 

permitted by the county and the green wall was in place when that took place, and he believes the gray was in 

place. The green wall was built in 2003 so 12 years have elapsed, the county has been aware of the wall for 12 

years because they were out there inspecting, and now it is an issue and that is sort of frustrating. Chairperson 

Wright asked Mr. Ewing with the sanitary system failing and in need of being replaced, during the replacement 

phase in the grey wall area, did that contribute to some failure of the wall, did the excavation go into the wall. 
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Mr. Hubbell asked if he could answer that question since he was the excavator and the plumber who installed 

the sewer system, which is the main reason John asked him to be there. He stated he got the permit from the 

county and installed the system. In the installation of the system to get equipment down, one end of the wall 

had to be removed and then where the new pump line goes up into the cabin, they went through the wall 

again. So during the construction phase, about 50% of the wall was removed or dismantled one way or 

another. You can’t replace the old style block walls, so to get a proper wall in, it’s easier to remove the rest of 

the wall and build a new wall. John asked Mr. Hubbell to do that and he had left a flat spot where the wall had 

been so he could construct a new grey wall. To Mr. Hubbell, that wall should absolutely not even be an issue 

tonight because it had to be removed during the construction of the sewer system which was permitted by 

another state department and definitely had to be replaced. It was replaced a little higher than the original 

wall, if that really became an issue maybe one block could be taken off, which to Mr. Hubbell is absolutely not 

an issue because by having that it does retain it and protect the sewer system. Also in his opinion it should not 

have even been brought up, other than the DNR did not understand the situation out there. As Mr. Ewing 

stated, Jim Kleinhans knew that the wall was going to be damaged and need to be replaced. Chairperson 

Wright asked Emily Lund if the applicant came to her today because they had a failed sanitary system that was 

upgraded and during the upgrade process a retaining wall that was there had been damaged, would that be 

allowed to be built back? She stated not until they receive the conditional use permit. Chairperson Wright 

then asked what if they follow the normal procedures necessary to build it back, would that be something that 

staff would consider would be reasonable? Emily Lund and Brad Roy both agreed, yes.  Brad Roy stated that 

the removal of the retaining wall would no doubt create an erosion issue, so to preemptively put another wall 

back where it was, would be very reasonable and prove to protect the site. Chairperson Wright stated 

procedures weren’t followed but at the end of the day, what was done would be consistent with an upgrading 

of the sanitary system, Emily Lund agreed. Chairperson Wright stated there are no statutes of limitation in the 

Riverway District. Any time a violation is discovered, it can be opened. In Pierce County while there are 

statutes of limitation, it does not apply to the Riverway District. Kenneth Peterson asked if the grey wall was 

anchored back into the hill side some way or is it strictly stacked blocks. Mr. Ewing stated stacked blocks. It is 

only 28 inches high and they are staggered back with the lip that is on the blocks. Chairperson Wright 

confirmed with the staff that we are dealing with two CUP’s, each wall is a separate issue. Chairperson Wright 

directed the Board to the green wall pictures that were provided by Mr. Ewing that show there was a failure 

with that wall. Chairperson Wright asked Mr. Ewing if that was a cinder block or a wooden wall. Mr. Ewing 

stated it was not a cinder block, it was solid concrete. It was put up in like 1939, 40 or 41 so they made their 

own blocks out of solid concrete. It was not a poured wall, it was a manufactured block wall. Mr. Mayer stated 

the blocks were solid concrete, there was no spaces or hollowed cored. Matt Purfeerst asked why they went 

back 10 more feet from the original wall location. Mr. Ewing stated the ordinance did not say that the 

replacement wall had to be put back exactly in the same place as the original wall. They put it back because it 

gave them a bigger buffer between the situation that they had. If they ever did have issues with that wall, he 

would not want to have the same situation going as they did with the previous wall. Mr. Mayer added the 

other is from an engineering prospecting. The “patio” is an integral part of the wall. He believes there are 

ratios of height to depth of the support structure that requires certain amount of feet. Bob Rosene did a back 

study of the wall and found it necessary at its presently sized for the wall to have structural stability and not 

get pushed forward by the hill. Kenneth Peterson asked when Plummer Concrete built that wall, did they just 
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come down and build it or was there an engineered plan as to how it was going to be done? Mr. Ewing stated 

he doesn’t have a plan and when he went to go see Joe Plummer, Mr. Plummer stated they only keep the 

plans for 7 years. The other factor in applying for a permit is that Mr. Plummer made the statement he did not 

think a permit was needed because of the fact that this was a replacement wall situation, as was the grey wall. 

It was described to Mr. Ewing how it was built with the rebar and the fact that the footings are extended back 

about 3 or 4 feet behind the wall so the land comes down and puts pressure on that expanded footing to ever 

prevent the wall from (going this way, horizontally) because it has all the weight behind it. Mr. Mayer saw part 

of the construction and there is substantial rebar extending into what is called the “patio” that went back into 

the footings that are behind the green wall. It wasn’t haphazardly done, it was a sophisticated engineered 

process. Kenneth Peterson asked if there was drainage material behind the wall, pea gravel or something, to 

move moisture away from it, Mr. Mayer stated yes there is. Chairperson Wright asked Emily Lund if it was 

brought to her attention that the wall that was there prior to the green wall was failing, would staff allow that 

wall to be rebuilt on its existing footprint, not the green one, but where it originally was. Emily Lund stated we 

would have to have the conditional use permit heard, but yes it is typical to replace a failing wall. So the issue 

isn’t so much that they replaced a failing wall, the issue is the expansion of the wall. Brad Roy stated in this 

case if Mr. Ewing would have called them, brought him out to the property, they would have seen a failing 

retaining wall. They would have said that obviously passes the erosion issue criteria, but you would need a 

conditional use permit for a new retaining wall. There would have been no requirement to put it exactly in the 

same place, the code does not require that. Mr. Ewing could have brought this exact request to the Board at 

the time, and we can’t speak for what the decision would have been at that point, but there wouldn’t have 

been anything that said you couldn’t apply to put that wall 10 feet back from the original one. It just would 

have been the Board of Adjustments decision at the time whether to approve it or request a different plan to 

put the wall back where the original wall was. Kenneth Peterson asked if they were to build the wall today, 

they would have to have an engineered plan approved. Brad Roy stated it wouldn’t have to be engineered but 

a plan would have to be brought forward, we wouldn’t want some logs held up by fence posts, but there is no 

engineer standard requirement that there are for other requests within the Riverway.   

Staff Report-Emily Lund: The Ewing’s have a request for Conditional Use Permit for after-the-fact Structural 

Erosion Control in the St. Croix Riverway District. The applicants constructed two retaining walls on their 

property in the St. Croix Riverway District without securing required land use permits: 1) GREEN WALL:  The 

applicants indicated that the original retaining wall to the back (or East side) of the dwelling was in place since 

the 1940s.  In the year 2000 or 2001, the retaining wall was collapsing and was reconstructed in 2003.  The 

original retaining wall was located approximately 12 ft from the back (or East side) of the house.  The new 

retaining wall was constructed an additional 10 feet back or East of the dwelling, so the new retaining wall is 

now approximately 22 ft to the East of the cabin.  They hired a professional contractor, Plummer Concrete, to 

design a long term fix, to help with erosion control, and to create a safer environment.  Please see photos in 

Exhibit A (location map), B (before), & C (after). 2) GRAY WALL:  The applicants upgraded their septic system in 

2003.  When the ground was being excavated on the south side of the cabin, the existing retaining wall was 

dug up to install the tanks and the effluent pipe.  A 2.3 ft high by 42 ft long retaining wall was built to put it 

back to its original terrace and to prevent future erosion.  Please see photos in Exhibit D (before), E (As-built 

drawing of septic system), and F (after). Issues pertaining to the request: The legal description of the property 

is Lot 7 of Gordon Ahlgren Assessor’s Plat in Section 23, T27N, R20W in the Town of Clifton.  This parcel is 
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zoned Rural Residential-12 and is within the St. Croix Riverway Overlay District. The street address is W12853 

720th Avenue. The application was filed on May 12, 2015. The purpose of the code was already read by Mr. 

Ewing and Emily Lund in the variance report. The request pertains to Pierce County Code Chapter 239 St. Croix 

Riverway Zoning.  § 239-8.C(8) lists Structural Erosion Control measures in the slope preservation zones as 

Conditionally Permitted Uses subject to the standards of § 239-9 and 239-10. The slope where the gray block 

retaining wall was installed is approximately 26%.  The slope where the green painted, poured concrete 

retaining wall was installed is approximately 34%.  Both project areas are located within a Slope Preservation 

Zone. Pierce County Code §239-10.C.(1) states, “No structures, except piers, wharves, structural erosion 

control measures, stairways, and lifts may be placed in slope preservation zones.” Pierce County Code §239-

9.E(3) exempts structural erosion control measures from the Ordinary High Water Mark and bluffline setbacks. 

§239-10.D lists structural erosion control which Emily Lund read earlier for the variance report. Section 239-

10.D(2) is applicable. The Zoning Administrator has determined that removing these structural erosion control 

measures and not replacing them would result in significant erosion issues for the site. The structural erosion 

control measures are made from concrete.  Photos of the property from the river show that the erosion 

control cannot be seen with leaf on-conditions. Since this request is after-the fact, the construction plan and 

timelines were not presented.  The applicant has indicated that there was minimal ground disturbance in 

reestablishing the structural erosion control measures.  Vegetation has been established in areas.  Relevant 

definitions per Chapter §239-7.B: Accessory Structure which is considered a retaining wall. Slope Preservation 

Zone, Use Permitted as a Conditional Use, Structural Erosion Control Measure, Visually Inconspicuous. The 

Town of Clifton recommended approval of this request on October 7, 2014 stating, “This is approved based on 

the fact that this would meet today’s construction standards.” The applicant’s narrative is attached with the 

design information from Robert Rosene and Plummer Concrete. Recommendations: Staff recommends the 

Board of Adjustment determine whether the two requested retaining walls for Structural Erosion Control are 

contrary or consistent with the standards found under the purpose statement and various St. Croix Riverway 

Code sections referenced in this report. If determined to be contrary to the above, staff recommends the 

Board of Adjustment deny the request for the conditional use permit for Structural Erosion Control and 

provide an explanation of code inconsistencies. If determined to be consistent with the code, staff 

recommends the BOA approve the conditional use permit for the Structural Erosion Control with any 

conditions deemed appropriate by the Board. Any decision shall state the specific facts and reasons that are 

the basis of the Board of Adjustment’s determination. Brad Roy clarified how he could bring in a request to 

move that wall 10 feet back, it would need to be verified that there is an erosion issue that extended that far 

back. You can’t have an erosion issue on a site and say you are going to put a retaining wall 50 feet away. The 

erosion has to extend to the area that the wall is in place. Brad Roy read the DNR comments: After-the-fact 

Conditional Use Permit Request. The department’s only comment regarding the new retaining wall is that the 

applicant should explain why 1) it was necessary to move the location of the new wall 10 or more feet to the 

east and 2) why the area between the new wall and the former wall was not re-sloped to maintain slope 

preservation zone, as it should have been. Without re-sloping of the area, the applicant removed an 

approximate 25 foot by 10+/- foot area of slope preservation zone, which is not allowed under the Pierce 

County St. Croix Riverway Zoning (Chapter 239) ordinance (s. 239-10.C(2)). An argument that the concrete 

patio is a necessary part of the retaining wall as an erosion control structure should not be accepted as a valid 

reason for this removal of the slope preservation zone. At the very least, if the statute of limitation has not 
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passed, the department recommend the land between the new wall and the former wall should be re-sloped 

and re-vegetated to maintain the slope preservation zone. This would include removing whatever patio was 

added in that area. The department’s only comments regarding the additional retaining wall (labeled “gray” 

wall in the application) is that it should be verified by the County staff that it is necessary. If it is not necessary 

and the statute of limitation has not passed, it should be removed. Additional Issues: The unpermitted 

concrete patio that exists in the area between the new retaining wall and the nonconforming principal 

structure, which is within the slope preservation zone, does not meet the requirements under s. 239-10.C(1-

3). As noted above the department does not believe this should be considered any part of an erosion control 

structure in combination with the retaining wall. Thus, if the statute of limitation has not passed, the 

department recommends either of the following: 1) the new concrete patio to be removed and area re-sloped 

and re-vegetated to maintain the slope preservation, or 2) the applicant applies for and after-the-fact- 

variance for the new concrete patio. Please note these comments are in regards to the Lower St. Croix 

Riverway zoning only and do not reflect applicable erosion control, waterway permitting or other department 

regulations. Kenneth Peterson asked about the run off coming down the hill behind the green wall, is that 

diverted to the edges of that or does it come over the top of the wall, or what happens when you get a 6 inch 

rain? Brad Roy didn’t know without a design and not knowing what is behind that wall; is it gravel allowing for 

more water to run behind it. Mr. Hubbell added he has been there during other construction and the slope 

from the wall is away from it, so water can pocket behind it and then seep down as it is supposed to and then 

go into the drainage system. Chairperson Wright stated that while the wall is below the grade, unless you had 

a foot of water coming down it at any given time, it wouldn’t go over the top of the wall, it would go to either 

side. Chairperson Wright asked if the weep holes he saw are only in the area of the flower box. Mr. Ewing 

stated they start from behind the back wall. Chairperson Wright asked without an engineering plan, we are 

relying on Mr. Ewing’s testimony that the weep holes start behind the flower box and then continue onto the 

slab. But he didn’t recall seeing any weep holes behind the flower box, would that be correct? Mr. Ewing 

stated they run the full width of the green wall. Chairperson Wright asked if they go behind the flower box. 

Mr. Ewing stated basically there are no weeping pipes or openings behind the flower box. Mr. Mayer stated 

no, they are not in the wings. They could be beyond the flower box, but they are not in the wings because the 

water does not hold there. Chairperson Wright stated although if it percolates down and gets into the ground 

water, it is going to come out somewhere. Of course you want to have weep holes in a flower box because if it 

had a slab underneath it that didn’t allow water to percolate through, when you get into the freezing 

situation, you’re going to have those bulge out, so they’re essential to be on the flower box side of that wall. 

Mr. Ewing stated it’s not really a flower box wall, it’s a bracing wall to handle the size the way it is designed 

and constructed. The front wall is sitting on top of the concrete wall and the water seeps underneath the front 

wall and the concrete slab. The seep holes are taking care of most of the water from behind the big wall and 

the fact that there is no space there and you have X number of tons on concrete sitting on the concrete slab, 

but it was not poured to be solid. Chairperson Wright asked to his knowledge, the green wall does not have its 

own footing, it nearly sits upon the slab with re-rod, or does it have its own footings? Mr. Hubbell clarified 

stating the front bracing wall does not have its own footings. Mr. Mayer stated the thing we are calling the 

flower box, that front wall sits on the concrete, it does not have separate footings. It is not hollow all the way 

down, to the best of his recollection. There is dirt in the top part of it to put flowers in just to make it 

aesthetically better. Chairperson Wright asked if staff identify with erosion issues behind the green wall that 
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would have required a different placement of the retaining wall. Brad Roy stated without a photo there is no 

way to say that. We can verify that there was definitely an erosion issue with the failing wall, how far that 

extended, we are in no position to even guess. Chairperson Wright stated that if the Board has to struggle with 

anything, it has to be of the issue of the expansion of the footprint of the wall in the slope preservation zone, 

the migration of the wall back from approximately 10 to 12 feet from the cabin where it is currents position of 

22 feet. In the DNR’s letter they did not talk about removal of the wall. Chairperson Wright stated we would 

open Pandora’s Box if we tried to remove that wall given the amount of material that has been moved. If we 

had a major rain event, you could potentially have a sloughing of that slope and that would do nobody any 

good. So we are dealing with issues of justification of allowing the green wall to be back that much further and 

if you agree with the fact it would be dangerous to touch the green wall because of potential major erosion 

issues. Chairperson Wright asked if there should be any other option that should be considered such as an 

additional wall being placed and grading and filling behind that.  Brad Roy stated that as stated in the staff 

report, any decisions shall state the specific facts and reasons that are the basis for the determination. 

Chairperson Wright stated one thing the ordinance does not specifically state is where on the wall would have 

to be reestablished. Brad Roy stated wherever a wall would be reestablished there would have to be an 

erosion issue. Chairperson Wright stated staff has said you can’t determine if there was an erosion issue. Brad 

Roy stated you cannot. Chairperson Wright stated we are dealing with some unknowns here being this is an 

after-the-fact. The Board has to determine, given the unknown issues in this request, can we justify allowing 

that wall to stay at the 22 feet without some other condition being put on it or not. Kenneth Peterson made a 

motion to approve the grey wall since it was a replacement for an existing wall that was destroyed when 

the septic system was put in and did not substantially change the height or anything like that. He also 

moved that they approve the green wall as it now sits. The slab in front of that is tied into the wall is part of 

the support structure. To remove it, damage it or to do other things to it (the slab) may affect the structural 

integrity of the green wall.  Discussion followed.  Barry Barringer thinks the green wall can stay as such, the 

only issue with removing the concrete slab could be solved with investigating the depth of the footing under it 

and also if we don’t want the green wall to move on the top of on the bottom, he has an issue with leaving the 

concrete slab. Chairperson Wright stated the only thing we don’t know is what support the slab is providing to 

the wall. Barry Barringer stated it may be supporting some slab, but it sure isn’t support no more than 6 inches 

thick if there was additional abutment provided and still remove the concrete slab to bring the slope 

preservation zone back into compliance with its natural vegetation. Chairperson Wright stated that still 

wouldn’t establish the grade. Barry Barringer stated we would have to establish the grade then. If it is 

necessary to establish the grade, that is something that the applicant would have to achieve. Chairperson 

Wright stated there was a retaining wall there to begin with, so you have the presidency of a grade at 

approximately the 10 or 12 foot from the building, that would have probably been about 4 feet high 

approximately. If the retaining wall was required to be reestablished at that 10 or 12 foot mark, then there 

could be grading behind that point. Barry Barringer has no problem with leaving the green wall as it stands. 

Chairperson Wright asked for example if you are going to fill it, why you would even take out the slab. Arby 

Linder agrees with Ken in the fact that you don’t want to disturb anything anymore than it has to be. 

Chairperson Wright reiterated Kenneth Peterson’s motion stating to approve both the CUP’s without 

conditions. Kenneth Peterson stated he recommended approval of the gray wall since he replaced it to be 

similar to the previous wall, similar height, and was removed when an approved septic system was installed. 
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The green wall uses the patio slab as an integral part of the structural support for the wall and without having 

prints or any diagrams; we don’t know what effect removing that slab would have. Chairperson Wright asked 

if we wanted to add any comment regarding that there is no specific statute that address the replacement of 

that wall. Brad Roy stated the code for structural erosion control states erosion issues, so we don’t know what 

it looked like behind the finished wall or how far the erosion was becoming a problem. Motion is to approve 

both walls, the gray wall being recommended for a conditional use permit since the previous wall of similar 

height was removed and an approved septic system was installed. Approval of the green wall CUP was 

recommended since Pierce County Zoning does not state where the replacement wall has to be built and the 

concrete slab is an integral part of the design of the wall and we do not know what effect removing the slab 

would have on the integrity of the structure of the green wall. Brad Roy recommended the comment of when 

dealing with the Pierce County Code, state that the placement would be dependent on erosion issues. 

Chairperson Wright asked if it would be helpful to inject anywhere in there that modification to the wall and 

or slab could result in a significant erosion issue with possible failure of the slope. Kenneth Peterson read the 

motion: Motion is to approve both walls, the gray wall being recommended for a conditional use permit since 

the previous wall of similar height was removed and an approved septic system was installed. Approval of the 

green wall CUP was recommended since Pierce County Zoning does not state where the replacement wall has 

to be built, but is dependent on erosion issues and the concrete slab is an integral part of the design of the 

wall and we do not know what effect removing the slab would have on the integrity of the structure of the 

green wall.  Removing or alteration of the slab could contribute to the wall failure and potential impassive 

erosion problems. Kenneth Peterson/Arby Linder seconded. 3 yes, 1 (Barringer) no.  Motion carried. 

Future agenda items-Brad Roy: Next month there is a Variance request from road setbacks, not in the 

Riverway. 

 

Motion to adjourn at 10:05 pm by Ken Peterson/Matt Purfeerst seconded. All in favor. Motion carried.  

 

Respectfully submitted by Tracie Wold 



BOARD OF ADJUSTMENT 

MEETING AGENDA 

Thursday, June 25, 2015 – 7:00 p.m. 

County Board Room, Pierce County Courthouse, 

414 W. Main St. Ellsworth, WI 54011 

 # Action Presenter 

1 Call to order Chair 

2 Next meeting dates: July 23
rd

 & August 27
th

 (as needed) Chair 

3 Approve minutes of the May 28, 2015 Board of Adjustment 

meeting. 

Chair 

4 Discuss take action on a Variance request for a Retaining wall & 

Parking area, in the Slope Preservation zone in the St. Croix 

Riverway District for property owned by John Ewing located on 

Government Lot 4 of Section 23, T27N, R20W Town of Clifton, 

W12853 720
th

 Ave River Falls, WI 54022, in Pierce County WI. 

Lund 

5 Discuss take action on a Conditional Use Permit request for 

Erosion control in the Slope Preservation zone in the St. Croix 

Riverway District for property owned by John Ewing located on 

Government Lot 4 of Section 23, T27N, R20W Town of Clifton, 

W12853 720
th

 Ave River Falls, WI 54022, in Pierce County WI. 

Lund 

6 Future agenda items. Roy 

7 Adjourn Members 
Questions regarding this agenda may be made to the Department of Land Management at 715-273-6746. 
Upon reasonable notice, efforts will be made to accommodate the needs of individuals with disabilities requiring 

special accommodations for attendance at the meeting.  For additional information or to make a request, contact the 

Administrative Coordinator at 715-273-6851. 

A quorum of County Board supervisors may be present.                                      (6/10/2015) 
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MINUTES-Pierce County Board of Adjustment Meeting, Thursday, May 28, 2015. 

Present: (Board of Adjustment Committee) Lee Wright, Arby Linder, Barry Barringer, Kenneth Peterson, Ross 

Christopherson & Walter Betzel. (Staff) Brad Roy & Tracie Wold. (Others) Thomas Gregory & Charles 

MacDonald. 

Chairperson Lee Wright called the Board of Adjustment meeting to order on Thursday, May 28, 2015 at 7:00 

pm at the Pierce County Courthouse in the County Board Room, Ellsworth, Wisconsin. Chairperson Wright 

noted for the record that a quorum was present. Future meeting dates are set for June 25, July 23 & August 

27, 2015.  

Chairperson Wright entertained a motion to approve the minutes from the March 26, 2015. Arby Linder made 

a motion to approve the March 26, 2015 BOA minutes/Kenneth Peterson seconded. All in favor. Motion 

carried. 

Chairperson Wright stated the purpose of tonight’s meeting is to discuss and take action on a Public Hearing 

for a conditional use permit under Chapter 239-8C (4) of the Pierce County Code, for a stairway & lift in the 

St. Croix Riverway District on a property zoned Rural Residential 12 on the St. Croix Riverway owned by 

Thomas Gregory on Government Lot 2, Section 23, T27N, R20W, Town of Clifton, N7613 1250th Street, River 

Falls, WI 54022, Pierce County, WI.  

 

Chairperson Wright stated the rules & role of the Board of Adjustment. 

 

Brad Roy stated the public hearing was published on May 13 & May 20, 2015. 

Public Hearing-Brad Roy: Public notice is hereby given to all persons in Pierce County, Wisconsin, that a public 

hearing will be held before the Board of Adjustment on the 28th day of May, 2015 at 7:00 p.m. in the County 

Board Room, Pierce County Courthouse, Ellsworth, Wisconsin, to consider a request for a Conditional Use 

Permit pursuant to Chapter §239-8C(4) of the Pierce County Code, for Stairway & Lift on property zoned Rural 

Residential-12 in the St. Croix Riverway District by Thomas Gregory, owner on Gov. Lot 2, of Section 23, T27N 

R20W, Town of Clifton in Pierce County WI. All persons interested are invited to said hearing and to be heard. 

Chairperson Wright swore Brad Roy in. Chairperson Wright swore in Thomas Gregory. Mr. Gregory stated he 

owns 11.5 acres south of the Kinnickinnic River. It is his homestead and it is in 2 lots. His house and a couple 

other buildings are about 600 feet from the bluff. The bluff line has never been developed; it is actually a 

double bluff line. There is about a 30 foot gentle 15 degree slope that he can navigate to on about 100 foot of 
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shelf. Then about another 80 foot drop to about the High Water Mark and that is at about a 35-40 degree 

slope and it has not been developed at all either. So he is very interested in having water access to the St. 

Croix on his property and this is why he would like a lift installed for the second lower bluff. The design would 

end about 50 feet from the bluff line because there is another shelf there and there is a fair amount of wildlife 

and he would like the wildlife to move freely back and forth. At the water line it is about a 20 foot vertical drop 

so in addition to the lift he would again like to get access to the water so he is requesting a stairway to the 

High Water Mark. At a future date he plans on going to the DNR and Corps of Engineers to get a ramp and 

dock installed on the water as well, but that will follow the installation of the lift and the stairway. It is for his 

own personal use and it’s just his wife and him living on the property at this time. Chairperson Wright asked if 

there were any question from the Board at this time, there were none. Charles MacDonald was sworn in by 

Chairperson Wright. Mr. MacDonald has been a neighbor to the north since 1981. He owns and operates Mr. 

Snowman’s Tree Farm. He has 78 acres with 1,650 feet of bluff line. He has no objection to Mr. Gregory’s 

request as they are good friends and neighbors. The only question Mr. MacDonald has is if in the future if he 

desires, or anyone who purchases his property, would desire, that they would have the same opportunity with 

whatever regulations there are, for a track and a future dock? Chairperson Wright stated there is a provision 

in the Zoning Ordinance that allows stairways and lifts to the River and they have to; of course, meet the 

zoning requirements that are meant to protect the welfare of the applicant and the public at large. But until 

our zoning ordinance changes, there shouldn’t be a problem bringing a request to this Board. Mr. Roy 

confirmed that. Mr. MacDonald asked if it would be on any portion of the property or would it have to be in a 

certain area? Chairperson Wright stated we look at each property being a unique piece of property and we 

would like to utilize an area that is the less disruptive for the property. Example would be tonight’s request 

where there is minimal issues related with the existing trees. We would some-what discourage anything that 

would require significant removal of the existing tree cover. Mr. Roy confirmed. Chairperson Wright asked if 

there were any questions for the applicant. Barry Barringer made sure it was Mr. Gregory’s full time primary 

resident, which he indicated it was. 

Staff Report-Brad Roy:  The applicant recently purchased two parcels in the St. Croix Riverway with multiple 
structures present.  He would like to construct a Lift and Stairway for access to the river.  Currently there are 
no access points to the river on the property.  The legal description of the property is on Gov. Lot 2 in Section 
23, T27N, R20W in the Town of Clifton.  This parcel is zoned Rural Residential-12 and is within the St. Croix 
Riverway Overlay District. The street address is N7613 1250th Street. The application was filed on April 9, 2015. 
The purpose of the St. Croix Riverway Code is stated in Pierce County Code Chapter 239-1C. The purpose of 
this chapter is to promote the public health, safety, and general welfare by: Reducing the adverse effects of 
overcrowding and poorly planned shoreline and bluff area development, preventing soil erosion and pollution 
and contamination of surface water and groundwater, providing sufficient space on lots for sanitary facilities, 
minimizing flood damage, maintaining property values and preserving and maintaining the exceptional scenic, 
cultural, and natural characteristics of the water and related land of the Lower St. Croix Riverway in a manner 
consistent with the National Wild and Scenic River Act of 1972 (P.L. 92-560) and the Wisconsin Lower St. Croix 
River Act (§30.27, Wis. Stats.). The request pertains to Pierce County Code Chapter 239, St. Croix Riverway 
Zoning.  § 239-8C (4) lists Stairways and Lifts as Conditionally Permitted Uses subject to the standards of § 239-
9 and 239-10. The project area has a slope of greater than 12%, which constitutes a Slope Preservation Zone.  
Pierce County Code §239-10C (1) states, “No structures, except piers, wharves, structural erosion control 
measures, stairways, and lifts may be placed in slope preservation zones.” Pierce County Code §239-9E (3) 
exempts stairways and lifts from the Ordinary High Water Mark and Bluffline setbacks. §239-10 L Stairways: 
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Stairways are allowed by conditional use permit if all standards are met. Those provisions were provided to 
the Board of Adjustment. Stairway details: The stairway will start approximately 8 feet from the water edge 
and descend to the OHWM. The stairway will be constructed out of treated lumber. The stairway will have 
handrails and tread width will be 48 inches. The landing (on top of the bluff) will be 4’ x 8’. A ramp and floating 
dock will provide access to the river and appropriate permits will be obtained from the Corps of Engineers 
and/or DNR. One 4-inch diameter tree will need to be removed for the stairway.  A replacement tree will be 
planted near the waterfront. Staff did not receive a certified plan by a registered professional engineer or 
architect showing that the stairway components are securely anchored to prevent them from shifting and 
from causing accelerated erosion, as part of the application. §239-10 M Lifts: Lifts are allowed by conditional 
use permit if all standards are met. Those provisions were provided to the Board of Adjustment. The proposed 
lift will be 135 feet in length starting at the lower, second bluff line and ending approximately 50 feet from the 
river and used to transport the property owners and guests to the river. The lift will be run by a gasoline 
generator mounted on a pad within 20 feet of the lift motor. The carriage is 46”W x 59”L x 42”H. The upper 
landing will be 6’ x 6’ with a 4’ x 10’ ramp to the ground and railings. The lower landing will be 6’ x 6’ and 48” 
stairs to the ground with railings. The landings will be constructed out of 2” x 8” decking. The system will be 
supported by 2” Schedule #10 galvanized pipes. The proposed lift site is free of trees within a 6-foot corridor. 
Straw bales will be staked down slope adjacent to the support pipes to provide additional erosion control. A 
plan certified by a registered professional engineer has been submitted. Mr. Roy listed the relevant definitions 
of Slope Preservation Zone, a Lift and a Conditional Use. The town of Clifton recommended approval of this 
request on April 8, 2015 stating, “to be followed by State, Local and Federal guidelines.” Staff recommends the 
Board of Adjustment determine whether the requested Stairway (with handrails) and Lift are contrary or 
consistent with the standards found under the purpose statement and various Riverway Code sections 
referenced in this report. If determined to be consistent with the code, staff recommends the BOA approve 
the conditional use permit for the Stairway and Lift with the following conditions, and any others deemed 
appropriate by the Board. 1. The applicant shall submit a certified plan by a registered professional engineer 
or architect showing that the stairway components are securely anchored to prevent them from shifting and 
from causing accelerated erosion prior to construction. 2. All visible parts of the lift shall be painted or finished 
in earthtone, nonreflective colors and shall be visually inconspicuous. 3. Stairways and handrails shall be 
constructed of unfinished wood or stone, or shall be painted or stained with a uniform earthtone color. 4. Best 
erosion control practices shall be implemented during construction.  Any unforeseen erosion issues shall be 
addressed to the satisfaction of the county. 5. Size and type of replacement tree shall be identified by the 
applicant and approved by the Zoning Administrator.  The replacement tree shall be located to help screen the 
stairway. 6. All necessary permits and approvals shall be obtained from the Corps of Engineers and/or DNR for 
the stairway project. If found to be contrary to the above, staff recommends the Board of Adjustment deny 
the request for a conditional use permit for the Stairway and Lift. Any decision shall state the specific facts and 
reasons that are the basis of the Board of Adjustment’s determination. Chairperson Wright asked if the Board 
had any other comments or discussion regarding the issues before them this evening. Arby Linder asked if Mr. 
Gregory had a copy of the recommendations. Mr. Gregory has a copy of it and will certainly abide by all of 
them. Mr. Gregory has a question about condition #6; he was under the understanding that if he got the 
permit from the Board that if he meets all the other stipulations, especially on the stairway with getting a 
professional engineer to sign off, that that meets the requirements here and he didn’t believe the Corps of 
Engineers needed to be involved in the stairway. Mr. Roy stated that was for the final section which included 
the ramp, the floating dock and getting all the necessary permits for the next piece. Mr. Gregory understood 
but made note again that he is going to implement it in two phases; one stairway (assuming the DNR and the 
Boards approval was adequate for the stairway) terminating above the watermark and then a third project for 
the ramp. Mr. Roy just wanted to assure that it will eventually be done appropriately and there isn’t just a 
stairway walking off to the water. Chairperson Wright stated he would entertain a motion. Ken Peterson 
moved approval of request for the conditional use permit with the six stated conditions/Arby Linder 
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seconded. Mr. Roy added we did receive a response from the DNR and they don’t have any concerns, but their 
one request would be that the lift landings be the minimal size needed and no larger than the 76 square feet 
as presented. Mr. Roy suggested including a condition that the lift landing follow the submitted plans. Ken 
Peterson amended his motion to include a seventh condition that the lift landing be in compliance with DNR 
recommendations. Arby Linder amended his second. Chairperson Wright asked if there was any discussion. 
Barry Barringer asked about the second phase being contingent on completing the first and Mr. Roy agreed. 
Then Barry Barringer asked if there is a prescribed timeline for that second phase to be completed so we have 
the stairway but not the rest of it. Chairperson Wright stated we basically have a one year timeline. 
Chairperson Wright confirmed with Mr. Gregory that he would follow through with putting a floating 
pier/dock at the end of the stairway, but we do have concern that the second phase is completed so we don’t 
have to deal with Mr. Roy’s concerns of a stairway ending at the drop off and being a potential hazard. Mr. 
Gregory stated his intention is to proceed immediately if that is what is allowed by the approval tonight for 
the lift to be in immediately, which will give him access to the water front then once he gets an engineer then 
he will immediately follow with the stairwell. At the same time he is working with a company out of Afton to 
design a dock and ramp. He intends to get it all done this summer if he can, but certainly within 12 months of 
the permit. Chairperson Wright just wants to make sure we don’t leave some key component out of it. 
Chairperson Wright asked if they wanted to amend their motion so it states the second phase be completed 
within one year. Ken Peterson amended his approval to include an eighth condition that the second phase, 
floating dock and ramp, be completed within 12 months. Arby Linder amended his second. Ross 
Christopherson asked if there was any reason why we should have condition number one completed before 
we move ahead, or is it typical that it’s a step. Chairperson Wright thought that since it’s a requirement it 
needs to be completed before the permits are issued and the project really cannot go forward until the 
permits are issued. Mr. Roy added that he can start on the lift project now but we don’t want to see the stairs 
being constructed until we received number one. This was Mr. Gregory’s request and understanding as well 
that lets consider it one project with two phases/subsections. He would like to go ahead and get the permit 
for the lift which is an independent contractor and project and the second portion of that he needs to meet 
this requirement before he can start. Ken Peterson moved approval of request for the conditional use permit 
with the six stated conditions and the two additional conditions as stated/Arby Linder seconded. All in 
favor. Motion carried. Chairperson Wright reminded Mr. Gregory to get in contact with Mr. Roy for necessary 
paperwork and permits. 
 

Future agenda items-Brad Roy: None at this time. 

 

Motion to adjourn at 7:30 pm by Barry Barringer/Arby Linder seconded. All in favor. Motion carried.  

 

Respectfully submitted by Tracie Wold 



BOARD OF ADJUSTMENT 

MEETING AGENDA 

Thursday, May 28, 2015 – 7:00 p.m. 

County Board Room, Pierce County Courthouse, 

414 W. Main St. Ellsworth, WI 54011 

 # Action Presenter 

1 Call to order Chair 

2 Next meeting dates: June 25
th

 & July 23
rd

 (as needed) Chair 

3 Approve minutes of the March 26, 2015 Board of Adjustment 

meeting. 

Chair 

4 Discuss take action on a Conditional Use Permit request for 

Stairway & Lift in the St. Croix Riverway District for property 

owned by Thomas Gregory located on Government Lot 2 of 

Section 23, T27N, R20W Town of Clifton, N7613 1250
th

 Street 

River Falls, WI 54022, in Pierce County WI. 

Roy 

5 Future agenda items. Roy 

6 Adjourn Members 
Questions regarding this agenda may be made to the Department of Land Management at 715-273-6746. 
Upon reasonable notice, efforts will be made to accommodate the needs of individuals with disabilities requiring 

special accommodations for attendance at the meeting.  For additional information or to make a request, contact the 

Administrative Coordinator at 715-273-6851. 

A quorum of County Board supervisors may be present.                                      (4/23/15) 
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MINUTES-Pierce County Board of Adjustment Meeting, Thursday, March 26, 2015. 

Present: (Board of Adjustment Committee) Lee Wright, Arby Linder, Matthew Purfeerst, Barry Barringer, 

Kenneth Peterson, Ross Christopherson & Walter Betzel . (Staff) Brad Roy, Andy Pichotta, & Tracie Wold. 

(Others) Bradford Hurley, John Potter & Jon Setala. 

Chairperson Lee Wright called the Board of Adjustment meeting to order on Thursday, March 26, 2015 at 7:00 

pm at the Pierce County Courthouse in the County Board Room, Ellsworth, Wisconsin. Wright noted for the 

record that a quorum was present. Future meeting dates are set for May 28, 2015 & June 25, 2015.  

Chairperson entertained a motion to approve the minutes from the June 24, 2014. Ken Peterson made a 

motion to approve the June 24, 2014 BOA minutes/Matt Purfeerst seconded. All in favor. Motion carried. 

Chairperson Wright stated the purpose of tonight’s meeting is to discuss and take action on a Public Hearing 

for a conditional use permit under Chapter 239-8C(4) & (8) of the Pierce County Code, for a stairway & 

structural erosion control on a property zoned Rural Residential 12 on the St. Croix Riverway owned by 

Bradford Hurley on Government Lot 3 & 4 Section 23, T27N, R20W, Town of Clifton, W12755 735th Ave. 

River Falls, WI 54022, Pierce County, WI.  

Chairperson Wright stated the rules & role of the Board of Adjustment. 

 

Brad Roy stated the public hearing was published on March 11 & March 18, 2015. 

Public Hearing-Brad Roy: Public notice is hereby given to all persons in Pierce County, Wisconsin, that a public 

hearing will be held before the Board of Adjustment on the 26th day of March, 2015 at 7:00 p.m. in the 

County Board Room, Pierce County Courthouse, Ellsworth, Wisconsin, to consider a request for a Conditional 

Use Permit pursuant to Chapter §239-8C(4) & (8) of the Pierce County Code, for Stairway & Structural Erosion 

Control on property zoned Rural Residential-12 in the St. Croix Riverway District by Bradford Hurley, owner on 

Gov. Lot 3, of Section 23, T27N R20W, Town of Clifton in Pierce County WI. All persons interested are invited 

to said hearing and to be heard. Chairperson Wright swore Brad Roy in. Four board members indicated that 

they were able to view the site. Chairperson Wright swore in Bradford Hurley. Mr. Hurley stated that in 2012 

he replaced his septic system at his residence. Jim Kleinhans came out and it was determined that he couldn’t 

use the seepage field that was currently there so they put in a holding tank and a pump station. Bradford’s 

neighbor, John Potter, gave them permission to take a digger around to the back yard, river side, dig out the  

old tanks and replace them. They put the holding tank in the front of the house and run the pump line up. In 

doing so, the existing 3 foot high timber wall that was there holding the dirt, timbers and walk way and 
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another small timber wall were destroyed by bring the digger in and digging out the tanks. Bradford replaced 

the 3 foot tall x 25 feet long timber wall that held the dirt. Jim Kleinhans came out and inspected it and Mr. 

Hurley was told that he wasn’t allowed to move any dirt, grade any dirt or change anything like that. He put 

everything back as it was and with Jim’s inspection, he had to add another 16 inches of dirt on to the holding 

tank. Everything was finished up in 2013. Jim came out and finished up with the deck inspection and that is 

when he noticed and asked if he had a permit for the timber wall and Mr. Hurley stated he thought it was part 

of the permits being pulled for the tanks and approval. Mr. Hurley then met with Andy Pichotta and they 

determined the work done was maintenance but they did need permits. They started the process of getting 

the permits and then there was a delay for whatever reason, as he had put the file in last year. Mr. Hurley 

stated that he is here now to ask for permission for the wall, stairs and walkway, which have been there since 

they bought the house and is holding up the dirt, to be allowed to remain. Chairperson asked if any board 

members had any questions for Mr. Hurley and there were none. Chairperson Wright asked if anyone in the 

room had comment or testimony to give before the board at this time, there were none. Barry Barringer asked 

if Mr. Hurley understood slope preservation zones. Mr. Hurley responded that he is getting a better 

understanding each year.  Barry just wanted to make sure Bradford had a fair understanding. Mr. Hurley 

stated he understands the proximity they are in of moving and building in that area. Before they purchased 

the home they had Jim (Kleinhans) out asking about siding and stuff like that and they were aware that they 

could not add to the structures and things like that. This was just an oversight of replacing the timber wall, 

walkway and stairs that were there and with Jim (Kleinhans) coming out it was missed on his part too because 

he came out, inspected and told them where they could trench, dig, put the holding tank, etc. But he does 

know it is a very pristine area. Chairperson Wright stated it is the area of the Riverway district that is greater 

than 12% slope and greater than 25 feet in length and is probably the most restrictive portion of the Riverway 

District. Chairperson asked for any other comments or questions from the board, there were none. Brad Roy 

stated we sent notice of the application and all the application materials to the DNR. We had received a 

response from them after we had sent the packet to the board members. Brad Roy’s interpretation was they 

had a good understanding of what the project is, the issues that are involved. There is one paragraph from the 

DNR’s correspondence that summarizes it well. It states, “The departments only comments are to assure, per 

s. 239-8.C of the Pierce County St. Croix Riverway Zoning ordinance, that all standards under s. 239-9 and 239-

10 are met. This includes especially all conditions under ss. 239-10.D(2), which was identified in the staff 

report, 239-10.E, 239-10.G & 239-10.L., 10.L was also included in the staff report.” Brad Roy did provide 239-

10.E & 10.G along with the DRN response. Chairperson Wright stated it did give them a lot of information 

since a lot of them don’t know each one of those provisions by heart. Chairperson Wright asked Brad Roy if 

there were any “smoking guns” here that we see that is in direct violation of the ordinance at this time. Brad 

Roy stated no. The code provision goes into all the requirements for a stairway or structural erosion control. 

To the best of our knowledge, this project meets those. The only questions we have are, since it’s after-the-

fact we don’t exactly know exactly what things looked like before things were reconstructed. Everything that 

we have appears to meet the code sections. Chairperson Wright asked if anyone had any questions for Brad 

Roy on the DNR report, there were none. 

Staff Report-Brad Roy: The property is zoned Rural Residential 12 within the St. Croix Riverway overlay 

district. The purpose of the code is stated in 239-1.C. The purpose of this chapter is to promote the public 
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health, safety and general welfare along with six other items. Each of these requests are a conditional use 

permit request. The area is in the slope preservation zone. Staff has photographs which show that landscape 

timbers were present on the property and used for structural erosion control and stairs, however the exact 

configuration of the previous timbers is not known. The Zoning Administrator has determined that removing 

structural erosion control measures and not replacing them would result in significant erosion issues for the 

site. The structural erosion control measures are made from wood timbers. A photo of the property from the 

river shows that the erosion control cannot be seen in leaf-on conditions. Since this request is after-the-fact, 

the construction plan and timelines were not presented. The applicant has indicated that there were minimal 

ground disturbance in reestablishing the structural erosion control measures. The applicant received guidance 

from a UW-Extension agent for vegetative replanting. Staff has interpreted the stairway project to include the 

walkway and stairs that are not associated with the reestablished Structural Erosion Control. The stairs extend 

to a lift which is used to access the river. Stairway details: The tread of the stairs vary but are approximately 4 

feet by 2.5 feet. There are no landings, canopy or handrails on the stairs. The stairs are an earthtone color. 

They cannot be seen in leaf-on conditions. There was limited ground disturbance and he worked with UW 

Extension for replanting. A registered professional engineer inspected the timber walls and walkway on July 

21, 2014 and certified the construction meets industry standards, based on the post construction observations 

and information provided by the homeowner. No trees or other vegetation were removed for the project. The 

applicant did not expand the yard. The Town of Clifton recommended approval of this request on September 

2, 2014 noting that this permit would bring the property into compliance. Staff recommends the Board of 

Adjustment determine whether the requested Structural Erosion Control and Stairway are contrary or 

consistent with the standards found under the purpose statement and various Riverway Code section 

referenced in this report. If found to be contrary to the above, staff recommends the Board of Adjustment 

deny the request for the conditional use permit for the Structural Erosion Control and Stairway and provide an 

explanation of code inconsistencies. Alternatively, approve the conditional use permit for Structural Erosion 

Control and Stairway with any conditions deemed appropriate by the Board. Chairperson Wright stated staff 

has in their possession a picture prior to the improvements that show a railing that no longer exists. Brad Roy 

stated the pictures are a best-guess, but taken sometime in 1998. Chairperson Wright asked for any comments 

or discussion. Arby Linder sees this as a very easy one compared to some of them that they get and he wished 

it wasn’t an after-the-fact, but so be it. Ken Peterson moved approval of request for the conditional use 

permit with no additional conditions/Barry Barringer seconded. All in favor. Motion carried. Chairperson 

Wright reminded Mr. Hurley he does have to go through the permitting process and to get in contact with 

Brad Roy.  

 

Future agenda items-Brad Roy: 

We will be seeing an after-the-fact filling & grading and structural erosion control. Also an after-the-fact 

variance in the Riverway for the reconstruction of a deck. Chairperson Wright asked to go back to the last 

public hearing for the Mickelson request which the DNR initially found fault with then did not pursue. 

Chairperson Wright wondered if Mr. Mickelson brought anything in to indicate he is in compliance with the 

requests, or is that all done. Brad Roy’s recollection is that it is all completed. He came in and met with staff in 
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the fall and there were no issues with the deck, walkway or stairway, as it was quite involved. It has been 

completed and the DNR dropped their challenge once they reviewed the minutes from the meeting.   

 

Motion to adjourn at 7:30 pm by Arby Linder/Matt Purfeerst seconded. All in favor. Motion carried.  

 

Respectfully submitted by Tracie Wold 



BOARD OF ADJUSTMENT 

MEETING AGENDA 

Thursday, March 26, 2015 – 7:00 p.m. 

County Board Room, Pierce County Courthouse, 

414 W. Main St. Ellsworth, WI 54011 

 # Action Presenter 

1 Call to order Chair 

2 Next meeting dates: April 23, 2015 & May 28, 2015 (as needed) Chair 

3 Approve minutes of the July 24, 2014 Board of Adjustment 

meeting. 

Chair 

4 Discuss take action on a Conditional Use Permit request for 

Stairway & Structural Erosion Control in the St. Croix Riverway 

District for property owned by Bradford Hurley located on 

Government Lot 3 of Section 23, T27N, R20W Town of Clifton, 

W12755 735
th

 Ave River Falls, WI 54022, in Pierce County WI. 

Roy 

6 Future agenda items. Roy 

7 Adjourn Members 
Questions regarding this agenda may be made to the Department of Land Management at 715-273-6746. 
Upon reasonable notice, efforts will be made to accommodate the needs of individuals with disabilities requiring 

special accommodations for attendance at the meeting.  For additional information or to make a request, contact the 

Administrative Coordinator at 715-273-6851. 

A quorum of County Board supervisors may be present.                                      (3/10/15) 
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MINUTES-Pierce County Board of Adjustment Meeting, Thursday, July 28, 2016 

Present: (Board of Adjustment Committee) Lee Wright, Walter Betzel, Ross Christopherson, Kenneth Peterson, 

Matt Purfeerst & Tim Wiff. (Staff) Brad Roy & Tracie Wold. 

Chairperson Lee Wright called the Board of Adjustment meeting to order on Thursday, July 28, 2016 at 7:00 

pm at the Pierce County Courthouse in the County Board Room, Ellsworth, Wisconsin.  

Election of Officers. Elections of Chairman, Vice Chairmen and Secretary. 

Chairperson Wright opened up nomination for Chairman. Christopherson nominated Lee Wright as Chairman 

of the Board of Adjustment. Peterson moved to close nominations and cast a unanimous ballot, seconded by 

Purfeerst. All in favor. Motion carried.  

Chairperson Wright accepted nominations for Vice Chairmen. Purfeerst nominated Ross Christopherson. 

Peterson moved to close nominations and cast a unanimous ballot, Betzel seconded. All in favor. Motion 

carried.  

Chairperson Wright accepted nominations for Secretary. Betzel nominated Peterson seconded by Purfeerst. 

Purfeerst moved to close nominations and cast a unanimous ballot, seconded by Betzel. All in favor. Motion 

carried.  

Roy stated through the rule making process, they looked at other counties and what they are doing with 

meeting times. Most surrounding counties do not meet at 7pm. It is either early evening or day time. Polk & 

St. Croix Counties, the other two counties with Riverway ordinances, meet day time. St. Croix is 8:30am and 

Polk is 1:30pm. Dunn, Barron and Eau Claire are a lot of 5:30pm or 1:00pm. Betzel stated it is easier for the 

people from the public to make the 7pm meeting. They work in the cities, their drive time and their work time, 

it gives them a chance to get home and get here. Where if it is during the day, they would have to take off of 

work to come here. Peterson stated it also applied to board members. Most of them are retired and flexible. 

They wouldn’t want to limit the opportunity for someone to serve on the committee if they are willing to do 

that. Chairperson Wright stated he is retired so if he can make the day, it doesn’t make a difference when it is 

time wise. He does see a lot of the applicants are still working and because they are still working, they would 

probably have to take time off of work to make an earlier meeting. Roy suggested that we could change the 

time from meeting to meeting if the Board wanted to.  

Future meeting dates are set for August 18th, September 22nd & October 20th all in 2016.  

Purfeerst made a motion to approve the March 24, 2016 BOA minutes/ Christopherson seconded. All in 

favor. Motion carried. 
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Discuss take action on the adoption of Rules Governing Pierce County Board of Adjustment. 

Roy: State statues and the Pierce County Code discuss the development of rules for the Board of Adjustment 

and that those rules be on file with the County Clerk. We looked into that and found nothing on file, no record 

of rules being formally adopted, not saying they never were, we just couldn’t figure out when. That led to the 

need to get something on the books, adopt it and go from there. We developed a draft of this, reviewed it 

with the Corporation Counsel’s Office. They made some tweaks to the original version of it. They discussed a 

few things with Roy where decisions can be made by the Board being terms and other things that he will go 

through. Ultimately if the board is okay with it, they can make some changes tonight and then the Corporation 

Counsel will draft a resolution for the rules to be adopted by the County Board and at that time filed with the 

Clerk. Then there will be rules on records as they are supposed to be with the state statue and county code. 

Article I. Section 3. Conflicts of Interest were added. It is being formalized. Nothing in here is unusual. If you 

are related to someone, you have a business partnership, etc. Real estate within 300 feet of an applicant is 

something to make note of. One thing that didn’t make it in here, but has been discussed in the past is the ex 

parte communications. That is talking with just one party on an issue. The biggest issue on the board of 

adjustment at that time is visits to the sites. Those are to just become more familiar with the site and 

situation. It is not for the applicant to be making their case to you and trying to sell you at that point. Those 

discussions need to happen at the meeting, not on the site. Same as if you are on the site and a neighbor 

comes up and starts saying why they don’t want a variance. They can’t be involved in that discussion. It is just 

to be familiar with the site.  Peterson asked if we were going to include that in. Roy stated that is more of a 

procedural thing versus a rule. We will continue to put that disclaimer in all our staff reports, do avoid that 

discussion. Article II Section 1. Is talking about the terms of the offices of the board. It is written that it would 

be done annually. Every other committee at Pierce County has two year terms. Your terms as board members 

are three years. Again, Corporation Counsel thought one, two or three year terms would be fine. Being that 

two is the standard practice for Pierce County committees, but that is a decision for the committee how often 

they want to go through electing officers. Peterson stated one year is good. People’s lives change during the 

course of time, it allows other people to try their hand at various offices and so one year is what he 

recommends. Roy stated they committee will have that meeting annually in July. Being that your term as 

board members start on July 1, which is part of the state statue, we can’t mess with that, it makes sense for us 

to do this in July. We should always plan on a July meeting at some point. Peterson asked if we would call a 

meeting only for an election. Roy stated he thinks we would have to according to this. Peterson asked if we 

could modify it to occur in July or the first meeting following the month of July. Roy stated if we can have it 

worded that way, we will have it changed. But if our attorneys say no, it has to be July then we’ll have a 

meeting no matter what. Peterson would just hate to see people spend time and money for no reason. 

Christopherson asked if state statue also call out who can be a member of the board of adjustment or the 

makeup of the group. Where are the rules that decide where the members come from? Can they all be from 

one township or do they have to be from different. Roy stated the township part is in our zoning code. That 

covers the makeup of the people. Chairperson Wright stated the unincorporated portions of the county. Roy 

added and only one member per town is how the code is written. Chairperson Wright stated if you are in the 

Village of Ellsworth, you cannot be on our board. Roy read section 240-70B.2 Board of adjustment shall reside 

in the unincorporated areas of Pierce County. No two members of the board shall reside in the same town. 

Roy went on to read about the Duties of the officers. Nothing has changed as to how it has been done before. 
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Section 2 D, Legal Counsel. The board can seek advice from the Counties corporation counsel but the 

corporation counsel cannot be the board’s official legal counsel. That is because the Land Management 

Department could appeal a decision by the board if they felt it was necessary. In those cases, corporation 

counsel would represent LMD in that appeal. If you need advice from them, we can always work that out. The 

way it was originally written up was that they would be your legal counsel and then we were told that can’t 

happen. Chairperson Wright asked if there were to be some dispute, who would represent the board? Roy 

stated an appeal would be the department making an appeal. It would go to certiorari review. He doesn’t 

think the board would need representation at that point; it would be a judge looking at how the decision was 

made and weather it was appropriate. The advice part would satisfy everything the board would need. 

Peterson asked about his duties as a secretary being defined a little more than before. It states the Secretary 

shall keep minutes and things, but obviously staff does that. We probably should have a resolution appointing 

a recorder for the meetings; someone authorized to take the minutes. Because he is not keeping the minutes. 

Roy feels the last sentence covers that, “Pierce County Zoning Administrator shall assist the secretary of the 

Board of Adjustment of performing his clerical duties.” As that statement Tracie is then recording the meeting 

and he feels we are covered that way. Peterson stated here we have the board, separate entity. You (Brad) is 

not a board member, she (Tracie) is not a board member. By default she is taking minutes, but should we state 

something somewhere we turn this over to staff. He would feel more comfortable if there was some kind of 

documentation either here or in the minutes of the meeting that they passed the torch. Roy stated he will see 

if that is necessary and ask the question. He thinks we are covered because it is implied, he has never seen a 

decision maker writing down minutes. Peterson has sat on boards and taken volumes of notes. He just wants 

clarification about his duties as a board member and if something goes bad, he doesn’t want to be stripped of 

his duties.  Chairperson Wright stated it used to be that the secretary kept the running minutes and he was in 

that position at one time and it was impossible to keep up with the dialog and be a participant in the meeting 

if you are trying to write down what is being said. Peterson agreed with him 100%. Roy will see if they 

recommend any changes or if our counsel is comfortable with the way we handle it and the way it is worded. 

Article IV Section 3. Conduct of Members and support staff. It is just to remind them that if you call the office, 

we cannot get into specifics on a specific application. We can discus hypothetical situations but anything real 

specific relating to an application, we would not be able to have that conversation. Article V. Anyone can make 

an application or appeal a decision of staff. If we make a decision as staff and someone says they are going to 

appeal that, they need to actually fill out the form, somebody telling staff or board members that they are 

going to appeal this decision without filling an official appeal is not adequate; without the form there is 

nothing for us to act on. Purfeerst asked if we have ever had a dismissal of a case. Chairperson Wright asked if 

the Charles Brown permit would be a dismissal. He stated it was tabled and asked if that would that be 

considered a dismissal after this long. Roy thinks the application was terminated. It was a timing thing. He 

doesn’t think you can consider that a dismissal. Chairperson Wright stated we did not officially dismiss it, the 

application timed out. Roy stated dismissal would be they violated any of the rules that they are required to 

have. Then you could dismiss that. Article VI Public Hearing procedures. If someone made an application but 

then didn’t show up, you could dismiss that application if you felt that was appropriate. You could adjourn the 

public hearing to a different time, date and place as long as proper notice is given of that. Section 3. 

Formalized a little bit more as to the order of the hearing. Basically, reading of the appeal or application, go 

through the hearing notice. Then we put staff report next before the applicant or any witnesses testify. Our 
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thought being that it just gives us a good summary of the situation and can answer some questions before 

hand. Chairperson Wright had a question on “applicant presents evidence”. He is a little sensitive on issues 

related to ADA because it has caused some problems in the past and if somebody comes to them with an issue 

in which they claim ADA related issues, what type of documents would we expect they bring to us. A parking 

pass doesn’t tell us anything. Roy stated there have been a lot of questions on that and the DNR has 

questions, his understanding is that there is no good legal opinion on it out there. At that point he would 

request advice from our corporation counsel if someone is making a claim for ADA, what is needed to support 

that. Chairperson Wright stated it would probably be important that staff would notify the applicant so they 

are prepared to address the meeting with proper documents for the board’s consideration. Roy stated if we 

got an applicant where that was part of the rational, staff would then turn that to our counsel and ask what 

they should be looking for. Unfortunately we can’t just take anyone’s word, we would need something more. 

But he isn’t sure what that line is and honestly it would be nice if there was a court case on it at some point so 

we had least had a legal opinion. Betzel asked if when people are presenting their cases, there is no time limit 

on any of that, is there. Roy stated nothing predetermined. The Chair and the board have the ability. 

Sometimes people just keep stating the same things over and over again. Chairperson Wright stated we have 

always given everyone ample opportunity to state their case. If they get into a lot of repetition, then there is 

probably a reason to move on. He doesn’t recall that ever being an issue in the past. Roy stated they should 

take note on somebody bringing evidence to a meeting and that was used to make a decision; we need to 

make note of that, mark it and put that in the official record. That is more of something for staff to be aware 

of, but just so the board is also aware of it.  If someone brings in pictures that we didn’t have before, we can 

run downstairs and make copies of them and put them in to the record. Article VII. Decisions. Majority vote 

required. Through this rule process, we asked our attorney on whether the chair should be voting. His 

response was absolutely. He didn’t feel it was needed to be spelled out in this because it is spelled out in the 

Duties of the chairperson. Pierce County Code 4-46 states that the chairperson shall vote on matters. Our 

corporation counsel felt that ends any debate on whether a chair should be voting. So from now on the chair 

will be voting on matters. There is a one year rule that the board cannot hear the same appeal twice in one 

year, so people have to wait. Chairperson Wright asked if it needs to be mentioned that the board members 

should not travel together to site inspections. Roy stated two could be at the same site. You can’t have a 

quorum. So three at the site would be a problem, but if two people went together, there would not be an 

issue. Chairperson Wright stated in the past there was some concern that there would be some dialog 

between the board members prior to the public hearing which could compromise the applicant’s position. Roy 

stated if two want to travel together he doesn’t see any concerns; they know they can’t have those 

discussions. Peterson stated he is concerned with people driving together. It is spelled out that the board can’t 

have communication. You put two people in the car and travel 20 miles and there will be communication. 

Some smart lawyer could certainly pick apart those two people for people in the car at the same time. He feels 

maybe it should be a policy, not necessarily written in here, but a policy that we don’t ride with anybody to 

inspect sites. Roy feels that works. Chairperson Wright thinks if we got questioned from a lawyer saying that 

we do not discuss the application prior to the public hearing, he would have to take us for our word. Peterson 

stated it is just the appearance and that is almost the same as fact. Wiff stated that violates your opening 

meeting law. Peterson stated yes; now if we talked about fishing and corn crops that would be fine. 

Chairperson Wright stated there is some discussion with maybe, unless corporation counsel thought that was 
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inappropriate, that there should be some discussion and maybe not traveling together. Roy feels the good 

thing is that you all recognize the potential problem and this could be self-policed. Christopherson thinks we 

can all figure out and it doesn’t have to be written down that the standard policy is that we just run down 

there separately anyways so it won’t be an issue, just don’t ride together. Chairperson Wright stated he has 

had some problems in the past. There was an issue down in Trenton Island where the applicant positively 

wanted to talk to him before he visited the site. He finally got ahold of him and of course all he was trying to 

do was give him a history of what his problem was. Chairperson Wright told him he could bring that to the 

meeting; he shouldn’t be having any dialog with the applicant prior to the public hearing because it could be 

construed badly. They are trying to make friends or whatever; no one is here to hurt anybody, but we don’t 

want to build a relationship where there isn’t one. Christopherson feels Roy did an excellent job of putting this 

together and covering all the bases. Roy will bring all the questions to corporation counsel regarding the rules; 

they will make changes where they feel necessary. The board agreed they do not need to see it before it goes 

to the County Board.  

Peterson asked if they could go back over some basic functions of the board for the benefit of some new 

members; how we relate to the zoning office, what our limitations and directions are. Things the board has to 

meet: hardship, unique things of the land, hardship vs convenience, etc. Chairperson Wright stated we are 

dealing with issues of that of the land and not that of the applicant. If we get into the issue of the ADA, we 

have to give reasonable consideration for anybody that has a disability so they can use their land. But it 

doesn’t mean that we amend or change the law; we give them the minimal amount of relief necessary so they 

can use their property. A variance is we have to meeting three standards: 1) cannot be against public interest, 

2) there has to be hardship and 3) unique property limitations. There is a case, Ziervogal, where issues of 

hardship we cannot require things to be unnecessarily burdensome. Hardship is basically that you don’t have 

use of the land. If you are already there living on the land, hardship gets to be harder to prove because you 

have use of that land. It doesn’t mean that they have use of every inch of that land. Peterson stated the 

decision can’t be based on economic impact to the land owner. We can’t look at monetary issues when we 

back the decision. Chairperson Wright stated it is so easy to deal with emotions and to feel sorry for 

somebody, but we have taken an oath of office that we will uphold the laws of Pierce County. So we will have 

to apply those laws to the facts of each case. We always have ample notification of a public hearing. They are 

published in the newspaper; they are open to the public. You have to speak into the microphones because 

there is a recording being made. Roy stated a variance is permission to go against the rules of an ordinance. A 

conditional use permit is a use that is permitted but it’s recognized will likely create impacts on surrounding 

properties; so which you can place conditions on the permit to limit the impacts. In Roy’s opinion the 

variances are the tougher ones for board members due to the three standards that have to be met. Those 

three standards have been tried through many court cases so it is standardized. The three standards being: 

unique property limitations, no harm to public interest and unnecessary hardship. When making these 

decisions and how you justify each piece; the board cannot impose its own judgment. You may not agree with 

one of the rules of the zoning code. You don’t get to put that judgment into it. The applicant needs to prove 

that they meet all three of those criteria; whether you agree with the rules or not, that is not the question at 

hand. It needs to be how do they satisfy the requirements and looking at the ordinance. This board cannot 

change ordinances, that is left to the Land Management Committee. You can make recommendations to it, 
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but we do not have the ability to change an ordinance or a map, that is only the Land Management 

Committee. Looking back at the last meeting we had, there was some difficulty coming up with the 

justification for the unnecessary hardship, if it takes 40 minutes to come up with a justification, it’s probably 

not there and that needs to be considered. That could have been a case where somebody could have 

appealed on the grounds that the board imposed its judgment rather than the applicant qualified for all three 

criteria. Chairperson Wright stated when we grant or deny a variance; we have to apply the facts of that case 

to the ordinance. Along with an approval or disapproval, we need to put down a reason that justified our 

approval or denial. It really needs to be specific which a third party at a later time, should it be appealed, can 

pick up and recognize how it applies to the case and to the land. If it is so vague that it doesn’t support the 

decision then that could easily be overturned in the future. If we get into a situation where things have to be 

appealed, then it is costing the county and ultimately us the tax payer money. The legal department, even 

though it is working for the county and we don’t know who else we might be up against, sometimes the costs 

could be considerable. We are dealing with issues that can be quite expensive, especially when we are dealing 

with structures. Most of our problems come with the Riverway district along the St. Croix. Wiff stated he is not 

familiar with the Riverway. Chairperson Wright stated that is where we get the DNR involved. Usually when 

there is an issue that’s inside of the county unless it is a wetland or something, the DNR has very little over 

sight. Most of the things we are dealing with, the DNR doesn’t over view it very much. But if we are along a 

Riverway, the DNR is going to look at our decisions and they have caused the most problems in the past. Roy 

stated we send in every application to the DNR that we get that is in their jurisdiction and they give us their 

opinion. Our department has worked with the DNR enough to know they are not always right, so we would 

never want the board to blindly go with what the DNR feels is right. We don’t know what is behind their 

rationale; it could be political or it could be something else. It’s just their opinion, like any other person or 

entity, they can appeal a decision. Chairperson Wright stated in the past with the DNR is that we receive the 

packet of information, probably on average at least 2 to 3 weeks in advance. It is the board’s responsibility to 

inspect that site because being there says a lot more than pictures. One of his criticisms with the DNR is 

frequently they do not get a decision from them until the day of the meeting. And when they send the board 

an eight page recommendation after the board has looked at the piles of papers and you don’t get it until the 

meeting starts at 7, how can you adequately give that much weight when you haven’t had an opportunity to 

review it in advance? He knows they have their reasons why that happen, but it has been frustrating in the 

past especially when they command so much authority. Peterson stated we have made decisions against DNR 

recommendations on many occasions. The most recent was the retaining wall out in the St. Croix. Chairperson 

Wright stated but at the end they didn’t dispute that because they had looked at that because someone had 

gone ahead and built a retaining wall for supposedly erosion control and I guess you could have looked at it as 

potentially a convenience issue that expanded their footprint. But the bottom line given what had been done, 

if we would have demand that it would have been undone, we ran the risk of maybe a total failure of the 

slope. The Riverway contains grades that are in excessive of 20% and there are some that are substantially 

greater than that even. So it is very fragile land, especially a year like this with the amount of moisture we 

have had. Roy stated just like any appeal whether it is by the DNR or any party, it doesn’t necessarily get into 

the decision you made, the appeal is more on the processes for which you made that decision. If you consider 

everything and put thought into that and you make your decision, it should hold up on appeal whether other 

parties agree with it or not, that’s not what the appeal is about, it is about the processes of the decision. 
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Chairperson Wright stated it isn’t the boards duty to find a way out for the applicant; if they have a problem 

they are trying to deal with and they want to go one way and we determine that isn’t possible because of 

current ordinances, it is not the boards responsibility to figure out or engineer a fix for them. If they have an 

engineered fix, then they need to bring it to us, we don’t do that. Anybody that comes and testified before the 

board has to be sworn in. The board members do not have to be sworn in because they have all signed an 

oath of office.   

Future agenda items-Brad Roy: No future agenda items at this time. Chairperson Wright thought there were 

some in the processes. Roy stated they are looking like they are going to be dropped. There are two potential 

agenda items out there, but he could not give them a date as to when to expect them.  

Motion to adjourn at 7:57 pm by Peterson/ Purfeerst seconded. All in favor. Motion carried.  

  

Respectfully submitted by Tracie Wold 



BOARD OF ADJUSTMENT 

ANNUAL 

MEETING AGENDA 

Thursday, July 28, 2016– 7:00 p.m. 

County Board Room, Pierce County Courthouse, 

414 W. Main St. Ellsworth, WI 54011 

 # Action Presenter 

1 Call to order Chair 

2 Election of officers.  Members 

3 Next meeting date(s): Chair 

4 Approve minutes of the March 24, 2016 Board of Adjustment 

meeting. 

Chair 

5 Discuss take action on the adoption of Rules Governing Pierce 

County Board of Adjustment 

Roy 

6 Future agenda items. Roy 

7 Adjourn Members 
Questions regarding this agenda may be made to the Department of Land Management at 715-273-6746. 
Upon reasonable notice, efforts will be made to accommodate the needs of individuals with disabilities requiring 

special accommodations for attendance at the meeting.  For additional information or to make a request, contact the 

Administrative Coordinator at 715-273-6851. 

A quorum of County Board supervisors may be present.                                      (7/15/2016) 
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MINUTES-Pierce County Board of Adjustment Meeting, Thursday, March 24, 2016 

Present: (Board of Adjustment Committee) Lee Wright, Barry Barringer, Ross Christopherson & Kenneth 

Peterson. (Staff) Brad Roy, Ryan Bechel, Emily Lund & Tracie Wold. (Others) Joel Baker, Todd Dolan & Renee 

Clement. 

Chairperson Lee Wright called the Board of Adjustment meeting to order on Thursday, March 24, 2016 at 7:00 

pm at the Pierce County Courthouse in the County Board Room, Ellsworth, Wisconsin.  

Chairperson Wright noted for the record that a quorum was presence.  

Future meeting dates are set for April 28, May 19 & June 23 all in 2016.  

Chairperson Wright entertained a motion to approve the minutes from the October 22, 2015 Board of 

Adjustment meeting. Peterson made a motion to approve the October 22, 2015 BOA minutes/ Barringer 

seconded. All in favor. Motion carried. 

Chairperson Wright stated the rules & role of the Board of Adjustment. 

Chairperson Wright stated the first request is to discuss and take action on a Public Hearing for a conditional 

use permit for a stairway in the St. Croix Riverway District, property owned by Todd Dolan & Renee 

Clement, located in Gov. Lot 2 of Section 3, T26N, R20W, Town of Clifton, N6319 1323rd Street, Prescott, WI 

54021, in Pierce County, WI. 

 

Emily Lund stated that the public hearing was published on March 9 & March 16, 2016. 

Public Hearing-Emily Lund: Public notice is hereby given to all persons in Pierce County, Wisconsin, that a 

public hearing will be held before the Board of Adjustment on the 24th day of March 2016 at 7:00 p.m. in the 

County Board Room, Pierce County Courthouse, Ellsworth, Wisconsin, to consider a request for a Conditional 

Use Permit pursuant to Chapter §239-8C(4) & 239-10L of the Pierce County Code, for a stairway on property 

zoned Rural Residential-12 in the St. Croix Riverway District, by Todd Dolan and Renee Clement, owner on 

Government Lot 2 of Section 3, T26N R20W, Town of Clifton in Pierce County WI. All persons interested are 

invited to said hearing and to be heard. 

Chairperson Wright swore in Emily Lund, Renee Clement & Todd Dolan. 

Todd Dolan stated the intentions of the conditional use permit are to construct a stairway. At the bottom of 

the hill there is a rather steep embankment, 16 feet from a flat plateau to the ordinary high water mark 

(OHWM). Chairperson Wright asked if that is from the common footpath along the river to the OHWM and if it 

is approximately 16 feet in length. Todd Dolan stated, correct, it is 16’8”. Christopherson stated he was out 
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there and looked at it with the owner and he answered all of his questions and was very straight forward. 

Peterson stated he was out there as well and that last stretch where the stairway would be would be almost 

non-navigable much of the year, very-very steep. Barringer didn’t get a chance to look at it but he asked if a 

contractor would be doing the construction. Dolan stated they are currently working with Lund Builders to get 

a proposal. Barringer asked if he has a grasp of all the specifications that are necessary for a stairway like this, 

fastened, etc. Dolan stated he does, he is a building inspector throughout Pierce County, City of Prescott, Oak 

Grove, Clifton, Town of Gilman, etc., so he has a pretty good grasp of it.  

Staff Report-Emily Lund: The request is for a conditional use permit for constructing a stairway in the St. Croix 

Riverway District. The applicants own property on the St. Croix River (Lot 6) in the Cedar-St. Croix Subdivision 

located in Section 3, T26N, R20W, Town of Clifton, Pierce County, Wisconsin.  The property address is N6319 

1323rd Street, Prescott, WI 54021. The applicants propose to construct a stairway between the existing trail 

and the river.  Applicants submitted a dock/pier permit to the WI DNR on 2-8-2016.  On 2-24-2016, staff met 

the applicant on-site to review the proposed stairway location.  The proposed stairway and landing are to 

provide safe access from the lot to a proposed dock on the St. Croix River. The request pertains to Pierce 

County Code Chapter 239 St. Croix Riverway Zoning.  Rural Residential-12 is the base zoning district. The 

purpose of the St. Croix Riverway Code is listed 1-6. Pierce County Code §239-8 lists Stairways as a 

Conditionally Permitted Use subject to the standards of §239-10. The project area is within a Slope 

Preservation Zone. Pierce County Code §239-10 C. (1) states, “No structures, except piers, wharves, structural 

erosion control measures, stairways, and lifts may be placed in slope preservation zones.” 239-10 L.  

Stairways. Stairways are allowed as listed 1-12. Stairway details: General Notes: 1) Contractor shall verify all 

existing conditions to confirm proposed stairway dimensions fit existing site. 2) All wood shall be pressure 

treated or approved equivalent to prevent rot and decay. 3) Tread width shall not exceed 48 inches. 4) Bio-

log/erosion control sock shall be installed down grade of construction area to prevent sediment from leaving 

the construction site.  Bio-log/erosion control sock shall be in place before beginning construction activities 

and shall be continuously maintained.” Additional information on landing, anchors, erosional control are 

listed. The applicants do not propose to remove any trees in this process. The property boundary and 

topographic survey, site design for wood stair, landing, footing design, connections, and details were 

completed by Auth-Consulting/Associates.  The survey shows the proposed stairway location, the existing trail, 

and the river access.  The slopes of the project area are approximately 70%. Please refer to attached photos 

for upstream, downstream, midline, and off shore conditions along the St. Croix River.  Also the photos of the 

stairway location with set lath representing the steep slope. Relevant definitions are listed for: accessory 

structure, base zoning district, earthtone, use permitted as a conditional use and visually inconspicuous. The 

Clifton Town Board of Supervisors recommended approval of the requested improvements during their 

January 5, 2016 meeting provided they meet county code requirements. Recommendations: Staff 

recommends that the Board of Adjustment consider whether construction of the stairways, landings, 

landscape, and erosion control measures proposed in this application are consistent with the purpose and 

intent and the performance standards contained in the St. Croix Riverway Code.  If determined to be 

consistent, staff recommends the BOA consider approval of the conditional use permit with the following 

conditions: 1) The landing and stairway landing shall be earthtone in color and shall comply with §239-10.A(1). 

2) Applicant and contractor shall follow all design plans (stairways, landings, landscape, and erosion control 

measures) as designed by Auth Consulting/Associates. 3) Land Management Department staff shall be notified 
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at the project completion to verify permit compliance. Project shall be completed within 12 months of 

approval. 4) Applicant shall ensure that the stairway is adequately screened within 5 years.  

Peterson asked if the DNR had weighed in on this. Roy stated they did and there was no problem as long as 

the applicant complies with all the code provisions. Peterson made a motion to approve the request as 

presented with the conditions listed/ Barringer second. All in favor. Motion carried. Dolan asked if a land use 

permit was needed for this, Roy stated not in this case. Christopherson made sure they had a list of the four 

conditions.  

 

Chairperson Wright stated the second request of tonight’s meeting is to discuss and take action on a Public 

Hearing for a Variance from side yard setback, property owned by Joel Baker, located in Gov. Lot 3 of 

Section 2, T24N, R18W, Town of Trenton, W7803 135th Ave, Hager City, WI 54014, in Pierce County, WI. 

Ryan Bechel stated the public hearing was published on March 9 and March 16, 2016.  

Public Hearing-Ryan Bechel: Public notice is hereby given to all persons in Pierce County, Wisconsin, that a 

public hearing will be help before the Board of Adjustment on the 24th day of March, 2016 at 7:00pm in the 

County Board Room, Pierce County Courthouse, Ellsworth, Wisconsin, to consider a request for a Variance 

pursuant to Chapter 240-23 of the Pierce County Code, for side yard setback requirement on a property zoned 

Rural Residential-20 by Joel Baker owner of Government Lot 3, Section 2, T24N, R18W, Town of Trenton, 

Pierce County Wisconsin. All persons interested are invited to said hearing and to be heard.  

Chairperson Wright swore in Ryan Bechel, Joel Baker and Brad Roy. 

Baker stated his intentions and request is to construct a new 32’ wide x 30’ deep garage on the east side of his 

property. The issue is that there is a ten foot setback for structures and the width of the garage would not fit 

in that frame. So he is looking to have a setback of four feet from the lot line. That allows him ten feet 

between the house and the garage, which is to allow for future access to the back yard, specifically for septic 

system. The house is 55 years old so at some point in time he is going to have to replace the system. That ten 

feet then allows him access to get down to the plumbing and pipe it up. Mr. Baker stated, by code he will have 

to have a lift station and that pressurized piece of pipe has to be five feet from any structure. So that ten foot 

distance between the house and the garage is what is needed to get that piping to run. Chairperson Wright 

questioned the piping for the septic system asking if the applicant was talking about the proposed garage and 

the house. Baker stated correct and that by code if you have a lift station, pressurized piping has to be five feet 

from any structure. So it would be five feet from the house and five from the garage, dead center of the ten 

foot frame. The issue is that if he has to replace the septic system, the only place that he has to put it is in the 

front yard. So he would have to pipe it from the back yard all the way to the front yard. Otherwise he would 

have to go all the way around the entire garage, about 75 feet of extra trenching, couple extra thousand 

dollars, bigger pump, a lot of extra stuff just to go around the garage if he has to. Chairperson Wright stated 

then we have issues of setback of the pipe and the property line. Bechel was not aware of any setback 

requirement for the POWTS components from the tank up to a drainfield. That being said, if he were to have a 

pressurized pipe coming out of the basement to the tank (pump in the basement, if that was necessary) 

Bechel doesn’t know about that building sewer component. Chairperson Wright stated the pump would have 

to be in the holding tank which would be outside. Bechel stated that is just one option, but you could also put 

a sewage grinder pump in the basement and then pump it to a tank. That pipe between the basement and the 

potential future tank, that’s more plumbing code, and he doesn’t have an answer for that. Chairperson Wright 
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is trying to understand if the plumbing had to go beyond the garage toward the other property on the east 

side, he knows it would be more expensive, but is it possible that it could run on the east side of the garage. 

Bechel stated yes, between the property line and the garage. Peterson asked for clarification on the diagram 

showing an eight foot distance between what Baker stated that is between the proposed garage and the air 

conditioning unit. It is actually ten feet from the house. Barringer asked if the width of the proposed garage 

was set in stone. Baker stated yes, he thought he clarified that in the original document. That width is based 

upon having one stall being a parking stall and the second stall being an actual working stall. The second stall 

he plans on putting a lift in so he needs that extra width so once they start getting below 32 feet wide for two 

cars that starts to get cramped real quick. So that width is set in stone for him. Barringer asked if in the future 

and you have a situation like this where you are building a nonconforming structure, it may be some time in 

the future that some financial institution will…they are getting tough on this stuff. Baker stated that he has a 

nonconforming garage on the west side of him as well. Barringer stated it can limit things. Baker stated it can, 

but it is also the fact that this is a very unique piece of property and the situations for it are very unique and to 

do it improperly is going to affect him financially as well, so he plans on doing it properly and it is going to be a 

substantial investment in this property, so he is well aware of that portion of it. Christopherson stated he 

looked at the site with him and he determined the position of the out building is where it has to be to be the 

most useful for the resident to use his property. He has a nonconforming garage on the west side, he thinks 

there is only four feet on the property line now. That lot west of where he is, if you look at the third page of 

your packet it will give you an idea that if you put that garage in any other location it puts it out front. There is 

an area in the middle of the circle but he feels it would take away from the value of the neighbors, it would 

stick out like an odd piece of property or building. He would feel it would lower the value of his neighbors, it 

would look like a shed sitting in front of the house, you wouldn’t even see his house. So he thinks he has a 

unique problem in that he meets the criteria for a variance. Chairperson Wright stated when dealing with a 

variance, you have to keep in mind the issues that are required to meet the standards of a variance. You have 

to meet issues of: unnecessary hardship, hardship to unique property limitations and no harm to the public 

interest. Christopherson stated that for harm to public interest, with that building out front in that circle, he 

thinks that would harm the looks of each house on each side. Chairperson Wright stated since he extrapolated 

that concern out, that would not allow you to give a variance for a structure put out in front of the house. 

Christopherson stated, correct. If you look at that aerial, he thinks it is clearly a row of houses/fronts, whether 

they are garage or the house, they are fairly in a row. To put a building way out front you would take away 

from that, besides the fact of it being his backup sewer area replacement system. So he feels those couple 

conditions are met. In hardship, just trying to use his land and have another shed. Peterson stated they are 

being asked to give six feet of variance which may not seem like much, but it can be a lot at times, so he can 

have a 32 foot rather than a 26 foot garage. He thinks there is some flexibility in that, it may not be the best 

design for him with the narrow one but he also thinks that ten foot separation was intended for a purpose. He 

doesn’t necessarily think that the one condition on there, “unnecessary hardship”, has been made to his 

satisfaction. Chairperson Wright stated again you have to make sure that they do not construe the difference 

between hardship and convenience. He would have to think that all of them would think that where the 

intended use is would be certainly more convenient to have this size structure for its intended purpose, but 

again you have to go back to the issues of, does it fit the criteria necessary for them to grant a variance 

because they have to meet all three of the standards and it has to go with the motion. They have to state in 
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the motion why they either approve or deny. He’s not saying whether they’re going to approve or deny this, 

but the motion has to have a reason to support how they either do or do not meet the standards. Barringer 

stated he concurs with Peterson on this that when it comes to unnecessary hardship, that criteria is not met 

here. He guesses we can rationalize a different decision but this hardship is, you have man made hardship and 

extra costs is not a hardship that this board can consider. That doesn’t mean that they can’t overlook it, but 

they can’t consider them as unnecessary hardships. Being economic of a matter or convenience, he just 

wanted to make that clear. Baker stated he knew that would be the hard part to sell, but also the site is 

unique. He has a power line involved, a lot that is angled and an odd angle. So it really limits what he can do 

here, and to him that is one of the hardships is, just the physical setting of this structure is in a really unique 

scenario. Barringer asked if the property lines shown were recently surveyed and definite. Baker stated yes. 

He had it surveyed about eight years ago and they had them come out and put some more stakes in because 

he wanted to have a better visual site. It’s been resurveyed so yes, that is a correct survey. Barringer stated 

good because they are only talking a matter of feet here. Baker stated that is why he had them come out a 

second time because he know this was going to be tight and he wanted to make damn sure that he knew 

where he was going to be at.  Peterson talked about the area of public interest concerns him too. Right now 

there is a letter from the person living next door that it doesn’t bother him, that’s not saying that that house 

won’t be sold  somewhere down the line and this second owner may wish to do things that would be difficult 

with the building sitting that close to the property line. So he has some questions/concerns with that. The ten 

foot in the zoning code is there for a reason. Baker stated it is a unique piece of property. He thinks they have 

to give into consideration that zoning is also there for continuity and if you looked at the two houses next to 

him, this keeps everything in line. So the future people next to him when they do sell, yes that is an issue. That 

is also an issue that when you buy a piece of property, that is what you have to consider for yourself when you 

buy that piece of property. It is just a unique scenario and that is what warrants it. Chairperson Wright stated 

that almost all the property they deal with, he is not taking this light or making light of it at all, but almost 

every piece of property they deal with has something unique about it or it wouldn’t be before them. The item 

that concerns him the most is satisfying the variance standards number one, unnecessary hardship, which 

exists when compliance would unreasonable prevent the owner from using the property for the permitted 

purpose. You also have to consider that if by not granting this variance are you requiring an unnecessarily 

burdensome issue to exist. Again you have to look at issues of convenience too. He just wants to make sure 

that whoever is going to make a motion that you keep those variance standards in the back of their mind. 

Before they get into giving a motion, he wanted to make sure they consider the Lamar Central Outdoor vs 

Board of Zoning Appeals of the City of Milwaukee case, “You may not simply grant or deny an application …” 

“…you need to include in your motion the reasoning why the application does or does not meet the statutory 

criteria”. He wants to withhold a second until they have had discussed the motion so they don’t have to 

amend a second in order to amend the first to meet the statutory requirements.  

Staff Report- Ryan Bechel: The subject property has been owned by Mr. Baker since 2004. The applicant 

desires to construct a 30’X32’ detached garage to accommodate the needs of his vehicles and to provide room 

for work benches and personal storage. Due to the layout of the lot, topographical challenges, the placement 

of existing buildings and utilities, and the need to preserve available open space as a replacement area for the 

property’s aging sanitary system, the applicant is seeking a variance to construct a garage that would encroach 

6 feet into the 10 foot minimum side yard setback area. The property is located in Town of Trenton.  This .86 
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acre parcel is zoned Rural Residential-20. The street address is W7803 135th Ave. The application was filed on 

February 22, 2016. Staff measured the distance between the northeast corner of the existing residence and 

the staked property line to be 46’ at the proposed location.  In the proposed location, the northeast corner of 

the proposed structure would be the closest point to the side yard line and would be situated 4’ from the 

property’s east lot line. The southeast corner of the proposed structure would be 8’ from the property’s east 

lot line. The applicant is proposing to position the structure at a slight angle to the east lot line, so that it 

would be parallel to the existing residence. An alternative site was considered by the applicant to the 

northeast of the existing residence but was removed from consideration due to the location of an existing 

utility line easement and increased costs associated with removing existing trees and altering the existing 

driveway. The applicant also asserts that the alternative location would be less aesthetically appealing as the 

structure would protrude out from the established “line of development” of the adjoining properties. The 

applicant desires to preserve an 8’ wide pathway between the proposed structure and the existing residence 

to allow for maintenance of his existing sanitary system and yard and also to leave ample room for equipment 

to access the rear of his lot to remove the existing sanitary system in the future.  The sanitary system is 

currently located off the south east corner of the house. The applicant also considered adjusting the size of 

the structure to conform to the established setbacks, but found the resulting size and shape necessary to 

meet existing setback requirements would result in a space not suitable to meet his vehicle or personal 

storage needs. The purpose of the Pierce County Zoning Code is stated in §240-4 and are listed below. 

Ordinance Requirements: §240-23. Minimum Requirements.  Developments shall meet the minimum 

requirements for the applicable district shown in the Table of Dimensional Requirements. PCC 240 Attachment 

2, Table of Dimensional Requirements states: Side yard (feet) and rear yard (feet) setback is 10. §240-19 lists 

Accessory Uses are permitted in all zoning districts. For Accessory Uses involving structures or buildings, such 

structures or buildings shall be subject to the requirements of §240-32, and such structures shall require a 

land use permit. Relevant definitions per PCC §240-88 are listed below. PCC §240-78C Standards for variance. 

The Board of Adjustment shall consider the following standards for granting a variance.  The burden of proof 

at all times remains with the applicant to establish that the proposed variance meets the following standards 

listed 1-5 below. Wisconsin Statutes § 59.694(7)(c) regarding the Powers of the Board states, “To authorize 

upon appeal in specific cases variances from the terms of the ordinance that will not be contrary to the public 

interest, where, owing to special conditions, a literal enforcement of the provisions of the ordinance will result 

in unnecessary hardship, and so that the spirit of the ordinance shall be observed and substantial justice 

done.” To qualify for a variance, an applicant has the burden of proof to demonstrate that the following 

criteria as defined in State Statutes are met: 1) Unnecessary hardship – Unnecessary hardship exists when 

compliance would unreasonably prevent the owner from using the property for a permitted purpose (leaving 

the owner without any use that is permitted for the property) or would render conformity with such 

restrictions “unnecessarily burdensome”.  To determine if a hardship is present, an evaluation of the purpose 

statement for the Pierce County Zoning Code should be conducted. 2) Hardship Due to Unique Property 

Limitations – Unnecessary hardship must be due to unique physical limitations of the property that prevent 

compliance with the ordinance. 3) No harm to Public Interests – A variance may not be granted which results 

in harm to public interests.  In applying this test the Board of Adjustment should review the purpose 

statement of the ordinance and related code provisions to identify public interest. Related Case Law: Ziervogal 

vs Washington County Board of Adjustment. The Supreme Court reaffirmed that unnecessary hardship is 
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present when “compliance with the strict letter of the restrictions governing area, setbacks, frontage, height, 

bulk or density would unreasonably prevent the owner from using the property for a permitted purpose or 

would render conformity with such restrictions unnecessary burdensome”. State of Wisconsin vs Waushara 

County Board of Adjustment. The Supreme Court stated that the Board of Adjustment should focus on the 

purpose of the zoning law at issue in determining whether an unnecessary hardship exists for the property 

owner seeking a variance. Lamar Central Outdoor vs Milwaukee Zoning Board of Appeals. The Supreme Court 

held that a board of appeals may not simply grant or deny an application with conclusory statements that the 

application does or does not satisfy the statutory criteria, but shall express, on the record, its reasoning why 

an application does or does not meet the statutory criteria. Additional guidance regarding the criteria for 

granting a variance is contained in Chapter 15 of the Zoning Board Handbook.  Granting a variance should only 

provide the minimum relief necessary to overcome the hardship. Staff Analysis: The applicants parcel is within 

the shoreland overlay district of the Mississippi River. The proposed location of the building is not in the 

floodplain. The proposed structure would meet all other applicable setbacks in the proposed location 

including the setback to the 135th Avenue right-of-way and the setback to the Ordinary High Water Mark of 

the Mississippi River. The property is bordered by residential housing to the east and west. The Mississippi 

River borders the property immediately to the south and agricultural land borders the property to the north. 

The location of the existing residence, steep slopes, flood plain, existing utilities and OHWM setback 

requirements limit the ability to build a structure on the southern half of the lot between the residence and 

the river. The majority of the available buildable area on the property is located on the northern half of the 

lot.  The applicant anticipates that this area serves as the secondary site for his aging sanitary system (55 years 

old). The proposed structure is 30’X32’ and would be built with materials and finishings that mirror the 

existing residence. Opportunities to locate the proposed structure closer to the existing residence or attached 

as an addition may exist.  To meet the 10’ side yard setback to the east property line, and maintain an 8’ wide 

access path between the house and garage the allotted garage width could not exceed approximately 26’. It 

should be noted that the neighboring properties to the east and west both contain non-conforming accessory 

structures, which were constructed prior to the current zoning standards. Recommendation: Staff 

recommends the Board of Adjustment review the proposal and approve or deny the variance request.  The 

Board should state the specific facts and reasons that are the basis of the Board of Adjustment’s 

determination. The decision shall state the Board’s determination as to how the application does or does not 

meet the variance standards regarding unnecessary hardship, protection of the public interest, and the 

presence of unique property limitations.  

Peterson stated he does not believe they meet all the criteria to grant this variance. There is still a way to get 

the sewage from the lower level of the lot if you go between the proposed garage and the lot line. The size of 

the building would be at his convenience or desire to be 32 feet wide, he doesn’t know if that is a justifiable 

reason for unnecessary hardship. But there are other ways around that for the plumbing, he can still get the 

ten foot setback from the plumbing between the lot line and his new garage and wouldn’t need the ten feet 

between him and the existing structure. So he doesn’t think the unnecessary hardship has been met. 

Christopherson sticks to his story where he thinks it does meet the criteria for a variance for a number of 

reasons. This is zoned residential-20, that is the most dense zoning that we have so that people expect tight 

buildings and the existing buildings are tight, it’s a very old subdivision. He thinks the owner is trying to use his 

lot to serve his needs and he thinks that is his right and that is a hardship if he cannot use his lot. Barringer 
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stated he has to come in between a bit. In the letter of the law, if you put it that way, it probably does not 

meet the unnecessary hardship issue. However, he doesn’t know the criteria for a ten foot setback from a 

property line, he guesses it could be categorized as an arbitrary number, it could be eight feet, it could be 

twelve feet, it could be thirteen feet. We are going deep here. Taking everything into consideration, he 

doesn’t think they are being fair by denying a variance. Chairperson Wright stated the figure may be arbitrary 

but it’s a figure that the County came up with, so the County has determined what the statue is and it’s not 

twelve, sixteen or four, it is ten. He also thinks in regards to unnecessary hardship, it would unreasonably 

prevent the owner from using the property. He doesn’t think that was ever intended to be every inch of the 

property. He lives there so he is using it. Barringer made a motion to approve the variance. The full board can 

take it from there if you want to do so qualifying here he guesses, maybe he would let Christopherson do that. 

Chairperson Wright stated it is Barringer’s motion so he has to follow through and you have to have the 

reason why it meets all three conditions. Again you have to go back to what staff provided on the request and 

review sheet. It might be easier to start at the Conclusion of Law page where you have unnecessary hardship, 

unique property limitations and public interest. So you have to be able to say that unnecessary hardship is 

present or not present. So we have to fill in the blanks. Barringer stated in his motion his conclusion would be 

that we do have somewhat of an unnecessary hardship to deal with. Chairperson Wright stated you have to 

say, “Unnecessary hardship is present”. Then you have to say what the justification is.  Barringer stated his 

justification would be that it doesn’t affect the use of the lot or the neighborhood that much, in his view. That 

is the only justification he can come up with at this present time.  He doesn’t see any public interest being 

really affected that much or public health and safety. Unique property limitations are present. He would 

almost have to address that the same way he addressed the first one. “Hardship due to unique property 

limitations, unnecessary hardship must be due to physical limitations”. Christopherson added there is one 

more thing with the limitation, if he would put that building against his residence, attached or closer, he has 

the well that is also right there. The well is between the residences and the proposed garage. Baker stated it is 

on the very north-east corner of the house. Christopherson added so you couldn’t push the structure further 

west to gain more room on the east. Chairperson Wright asked if you could move the structure to the south. 

Baker stated if you move the structure to the south then he is really adding fill because of the slope. 

Christopherson added there is quite an elevation change to the south and if you moved it to the north there is 

a power line. Peterson asked how close the well is to the house. Baker stated three feet. Peterson stated so 

there is still seven feet in there if you were to move it. He would now like to speak about the hardship. He still 

has the ability to put the same size building he desires on the lot with a narrower space between the house 

and the building, has a way to get the sewer around the back side of the building when the day comes, he 

doesn’t think that is a unique hardship. He can build exactly what he wants, it just has to be further from the 

lot line and the sewer rights/path are protected. Barringer stated that would be in there, it is more of an issue 

when it comes to equipment, it could be, even more than the sewer, in a way. If you’re going to get a well 

drilling rig in there or something to deal with that, there is room needed there too. Baker stated if you’re 

bringing the structure six feet off the property line, you’re talking two feet between the garage and the air 

conditioning unit. He can’t even get a ladder up in two feet. That’s for future maintenance on the house and 

the proposed garage. Peterson stated air conditioning units are very moveable. They are not cast in concrete. 

Chairperson Wright asked if they are not confusing convenience with hardship. We have to provide a 

document that can be reviewed by additional people, including the courts. In terms of protecting public 
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interest, he thinks that is why the county puts ten foot setback rules in to protect the public interest. So 

somebody doesn’t build right up to the line. In this case it seems like the adjacent land owner doesn’t care, 

but when we are dealing on a County wide base as a land owner, do you want somebody building right up 

next to your house. Maintaining the ten foot rule is in the public interest. On the other hand, making it closer 

to the property line doesn’t help the public’s interest. Christopherson asked Baker if there is any movement in 

the width of that building that would still be functional as a two car working area from 32 feet to something 

else. There has been some garages that are 26. Baker stated if he takes another six feet off the garage, he 

would not have enough room for two doors, it would be a single large door which takes your floor space inside 

which give him the room he does not need. So it doesn’t serve his functions, so at this point in time, no. 

Christopherson asked if it was 32 feet or nothing. Baker stated correct. If they are talking a matter of feet, 

then they have to discuss that a little further. Chairperson Wright asked Barringer to restate the motion along 

with the justifications so Peterson knows how to write it down so the justification allows us to deal with the 

hardship issue. Barringer stated it will not harm public interest. He doesn’t see in a quasi-rural area here, they 

are fairly dense, that a building put here whether it’s 26 feet or 32 feet it has any harm on the public interest. 

He can’t dig that one up that there would be a public interest issue with putting a building there either it is 26 

feet or 32 feet. Yeah they are deep into the ten foot. Chairperson Wright stated the applicant is basically 

asking for six feet or relief out of a ten foot setback. Roy stated for the public interest stand point, the 

comments earlier about the dense neighborhood and the surrounding properties having existing 

nonconformities could qualify how it isn’t harming public interest that it fits with what is there. Baker stated it 

is a river lot, they are all tight, there is no way around that, it is part of the game. Roy stated for the property 

limitations it can be cited as to the steep slope as a good justification that that limits the whole southern 

portion of the property. Chairperson Wright stated not putting words into Barringer’s mouth, but for Public 

Interest, neighborhood density is already present. Roy stated there was comment about the nonconforming 

structures on the adjacent parcel. Chairperson Wright asked if the present garage attached to the house was 

already within the ten foot setback. Roy stated he didn’t think so. Chairperson Wright stated he thought there 

was an earlier testimony that the house was already nonconforming. Barringer stated the attached garage was 

already nonconforming. Chairperson Wright stated that would make the whole structure nonconforming. It 

would be a legal nonconforming structure if in fact the garage is less than ten feet from the property line. Roy 

stated the garage on the property to the west is nonconforming because it is too close. Baker stated that one 

is four feet off the line as well. Chairperson Wright asked if that garage was attached. Baker stated it is not 

attached. Chairperson Wright then realized this garage that was in discussion is on the other property, to the 

west and not Joel Baker’s.   Chairperson Wright stated public interest is basically, there is already a density in 

the neighborhood that could potentially, say that this is consistent with the neighborhood, hardship due to 

unique property limitations would be steep slope. So when you get to unnecessary hardship, because we have 

to meet all three of them, they meet two of them. What justification would we have there? Peterson stated 

he sticks where he stands. He doesn’t think they have justification for unnecessary hardship because he can 

still build his building as he has proposed by moving it six feet, there are outlets. Chairperson Wright stated he 

could move it to the north and keep out of the setback and therefore he doesn’t need a variance at all.  Not 

saying that would be the first choice or anything, but there is another spot on the property with some 

additional expense, tree removal, driveway, etc. Baker stated those trees are not his, they are the neighbors. 

Chairperson Wright stated again they are dealing with his property and his proposed construction. You would 
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be ten feet back from them. He owns everything vertically from the property line. He’s not saying that is a 

great option, he is just trying to explore options here. Chairperson Wright stated they need one more 

justification from Barringer for the motion. He’s not trying to be hard here, it’s just that when this goes to the 

next step at the Department of Land Management, there has to be something down in black and white so 

they’re not just swimming. Barringer stated the only other comment he will make is that historically this is an 

old area.  60 to 70 years ago they were just cabin areas down there. He is on the Trenton Township planning 

commission. He has had to deal with this area before. Land has been given away, it has been moved, “yeah 

you can have this ten, we can do this, etc.” They had a real mess there just two houses down a year or so ago. 

There is a situation in Hager City where houses are sitting on plotted streets, what are they going to do with all 

of that. Everybody just built here, there, everything. Now the banks want to deal with that. Those are just 

comments. But getting back to the unnecessary hardship, he doesn’t know if he can really come up with an 

unnecessary hardship here. He just thinks they are being…not letting him use the property to….what he is 

trying to do is not going to have any effect on the neighborhood. Yeah the ten feet is great, but he thinks the 

unnecessary hardship is really present here. Christopherson agrees with Barringer that a hardship exists. 

When the property owner can’t use the land along side of his existing property to build his building on, this 

will kind of conform or mirror the neighbor’s use of the land. It is dense; it’s an old subdivision/plotted area. 

As long as the current neighbor has no issues with that, he thinks that’s a big plus. As for the thought of the 

next neighbor buying it, he will buy it knowing that shed is four feet from the line. If that is an issue, that 

person doesn’t have to buy it or he’ll lower his price on it, that is a choice. Chairperson Wright asked if they 

have to concern themselves with the precedence being set here that goes beyond this lot and permeates 

throughout the County and that setbacks are not that important. Christopherson stated that every issue is 

different. Chairperson Wright added every property is unique, that is true. Christopherson stated it is a case by 

case question. Roy advised that for the justification on the hardship that it not be tied to the current 

neighborhood configuration since that justification was used for public interest. So we are not just using the 

same standard for all three, be mindful of that. Chairperson Wright stated they have to look at where 

convenience ends and where hardship begins. Is that at four feet or ten feet? Barringer stated hardship beings 

at ten feet and convenience would be better at four feet. Chairperson Wright stated again you have to get this 

in the form of a motion that can be written down and that a third party can read and understand and apply to 

the facts of the current zoning ordinance. In his mind the justification would be convenience and that does not 

fly, again that is in his mind. Christopherson asked/stated they only have two points of the three. Chairperson 

Wright stated they have steep slope for hardship due to unique property limitations and no harm to public 

interest because the density already exists down there that doesn’t meet current setbacks because it was 

constructed prior to the adoption of the zoning ordinance. So we have two, but what we do not have is a 

justification for hardship. So we need something to come up to fill that justification slot. Chairperson Wright 

asked Roy what issues they have before them if they bypass the three standards that a variance must meet 

with just a simple yes or no. They are having issues coming up with a justification that can be passed onto the 

courts or whoever oversees this with the County. Roy stated with the staff report outlining some case law that 

talked about not just using a cursory statement of, “yep, it meets all the standards”, there does need to be this 

justification. A decision made without a solid justification probably would not hold up in a court if appealed 

and it would probably just come back here to have the question answered again, “what is the justification?”, it 

needs to be spelled out. You can approve with the cursory statement but then there is a chance that it just 
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come right on back to have the questions answered again. Chairperson Wright asked if it could jeopardize any 

permit that had been issued. Roy stated yes. Say something were to happen that construction started, garage 

is up, something takes place and this decision comes under appeal and if it’s overturned, then the variance 

could be taken away. Chairperson Wright stated so then the applicant could end up getting hurt in the long 

run. But he doesn’t think if they put convenience down for justification, how far would that go? Roy stated not 

far in a court room. Barringer stated it wouldn’t go far in a court room, but it has to get there. Peterson 

wouldn’t want to try to defend the decision if it based on convenience. Barringer stated he probably wouldn’t 

want to either. But he doesn’t think they can. Chairperson Wright stated before this motion can move 

forward, there needs to be justification in there and then they will ask for a second and see where that shakes 

out. At Mr. Roy’s suggesting,  don’t put convenience in there for the motion, but something needs to be in 

there. Barringer stated if it’s not convenience then he guesses it is unnecessarily burdensome. Peterson 

doesn’t think it is unnecessary hardship or burdensome if he can build what he is asking for. He will argue that 

point until the cows come home. Barringer stated that is fine Peterson. Peterson asked Chairperson Wright to 

read what he wrote down. Chairperson Wright stated that the motion was to accept/approve the variance 

of six feet of relief because unnecessary hardship is present because it is unnecessarily burdensome to the 

applicant. Hardship is due to unique property limitations because of the steep slopes. There is no harm to 

the public interest because the neighborhood already has a density that is already into the ten foot setback. 

Barringer made initial motion/ Christopherson seconded. Two in favor. One opposed. Motion carried.  

Peterson asked they made it clear so he writes down exactly what the justifications were. Justification are: 

Unnecessary Hardship: unnecessarily burdensome. Unique Property Limitations: steep slope. Public Interest: 

density is already present, Rural Residental-20 zoning district. Chairperson Wright told Mr. Baker it has been 

approved, but he needs to talk to the Department of Land Management for the appropriate building permits. 

He suggested to not start any construction for a period of at least 30 days.  

 

Future agenda items-Brad Roy: No future agenda items at this time.  

Motion to adjourn at 8:26 pm by Barringer/ Christopherson seconded. All in favor. Motion carried.  

  

Respectfully submitted by Tracie Wold 



BOARD OF ADJUSTMENT 

MEETING AGENDA 

Thursday, March 24, 2016– 7:00 p.m. 

County Board Room, Pierce County Courthouse, 

414 W. Main St. Ellsworth, WI 54011 

 # Action Presenter 

1 Call to order Chair 

2 Next meeting date(s):  Chair 

3 Approve minutes of the October 22, 2015 Board of Adjustment 

meeting. 

Chair 

4 Public Hearing to consider a request for a Conditional Use Permit 

for a Stairway in the St. Croix Riverway, property owned by Todd 

Dolan & Renee Clement, located in Gov. Lot 2 of Section 3, T26N, 

R20W, Town of Clifton, N6319 1323
rd

 Street, Prescott, WI 54021, 

in Pierce County, WI. 

Lund 

5 Public Hearing to consider a request for a Variance from side yard 

setback requirement, property owned by Joel Baker, located in 

Gov. Lot 3 of Section 2, T24N, R18W, Town of Trenton, W7803 

135
th

 Ave, Hager City, WI 54014, in Pierce County, WI. 

Bechel 

6 Future agenda items. Roy 

7 Adjourn Members 
Questions regarding this agenda may be made to the Department of Land Management at 715-273-6746. 
Upon reasonable notice, efforts will be made to accommodate the needs of individuals with disabilities requiring 

special accommodations for attendance at the meeting.  For additional information or to make a request, contact the 

Administrative Coordinator at 715-273-6851. 

A quorum of County Board supervisors may be present.                                      (2/23/2016) 
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MINUTES-Pierce County Board of Adjustment Meeting, Thursday, September 21, 2017 
Present: (Board of Adjustment Committee) Lee Wright, Barry Barringer, Walter Betzel, Ross Christopherson, 
Matthew Purfeerst. (Staff) Brad Roy, Emily Lund & Tracie Albrightson.  

Chairperson Lee Wright called the Board of Adjustment meeting to order on Thursday, September 21, 2017 at 
7:00 pm at the Pierce County Courthouse in the County Board Room, Ellsworth, Wisconsin.  
Chairperson Wright noted for the record that a quorum was present.  
Chairperson Wright appointed Barry Barringer as the interim secretary for the evenings meeting.  
Future meeting dates are October 26, November 16 & December 21 all in 2017.  
Chairperson Wright entertained a motion to approve the minutes from the July 20, 2017 Board of Adjustment 
meeting. Betzel made a motion to approve the July 20, 2017 BOA minutes/ Purfeerst seconded. All in 
favor. Motion carried. 

Chairperson Wright stated we are there to discuss a request for a conditional use permit for a Land Division, 
which is required for a division that creates parcels or building sites of 20 acres or less in the Riverway District 
of Pierce County. 

Chairperson Wright stated the rules & role of the Board of Adjustment. 

Public Hearing to consider a request for a conditional use permit for a Land Division in the St. Croix 
Riverway District, for Daniel & Beverly Ritter, agent for property owned by John Mickelson, located in 
SE-SE, SW-SE & SE-SW of Section 26, T27N, R20W, Town of Clifton, Pierce County, WI. 
 
Emily Lund stated the public hearing was published on September 6 & September 13, 2017. 
Public Hearing-Emily Lund: Public notice is hereby given to all persons in Pierce County, Wisconsin, that a 
public hearing will be held before the Board of Adjustment on the 21st day of September 2017 at 7:00 p.m. in 
the County Board Room, Pierce County Courthouse, Ellsworth, Wisconsin, to consider a request for a 
Conditional Use Permit pursuant to Chapter §239-8C(1) of the Pierce County Code, for a Land Division on 
property zoned Rural Residential-8 & Rural Residential-12 in the St. Croix Riverway District, by Daniel & 
Beverly Ritter, agent for property owned by John Mickelson, owner in SE-SE, SW-SE & SE-SW of Section 26, 
T27N R20W, Town of Clifton in Pierce County WI. All persons interested are invited to said hearing and to be 
heard. 

Chairperson Wright swore in Emily Lund, Brad Roy and Daniel Ritter. 

PIERCE COUNTY, WISCONSIN 
DEPARTMENT OF LAND MANAGEMENT & RECORDS 
Pierce County Courthouse 
P.O. Box 647, 414 W. Main St, Ellsworth, WI 54011 
Planning Office 715-273-6746  
Zoning Office 715-273-6747  
Fax 715-273-6864 
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It was clarified that Daniel and Beverly Ritter will be buying the property that is at hand tonight. Daniel Ritter 
stated the plan is to build a house on the proposed 6.7 acres. They will be purchasing a total of 40 acres from 
John Mickelson. They will still keep the whole 40 acres that the 6.7 is being divided off of. 

Chairperson Wright asked if it was correct that the property currently has three easements. Lund stated she only 
sees two recorded easements on the property. It was determined that one (the same) easement is noted on the 
Map of Survey twice. There are currently two easements on the property. Chairperson Wright asked if the 6.772 
acres includes the 100 foot driveway. Lund stated yes, it goes all the way to County Road F. Chairperson 
Wright stated the actual lot is probably 4+/- acres. Lund stated the 6.772 acres includes the driveway, but the 
bulb end of it, yes, probably. Chairperson Wright stated of the 6.772 acres, part of it is the driveway, Lund 
confirmed. Chairperson Wright asked if a driveway in Pierce County can be shared. Lund stated yes. 
Chairperson Wright stated since it currently has easements, and the applicant who is subdividing this piece out 
is one person, there could be one other person who accesses this, because it can be shared? Lund stated it 
depends, in the future, if they want to give that right up or not; it’s case by case. Chairperson asked if it was 
possible because a new easement today is not possible. Lund stated it depends on how we want to deal with the 
end. Everything is a case by case situation so it is hard to answer that general questions. Chairperson Wright 
asked, there are still easements available in Pierce County. Lund stated there are, yes. You can get access via 
easement or driveway. Chairperson Wright was under the assumption that there were no longer any easements, 
but that is not the case. Lund stated you can’t get road frontage via an easement anymore, which was allowed 
prior to 1998, you have to actually have road frontage and then gain access by a driveway. So if you wanted 
access via easement that is 15 acres and under, you can’t do that anymore. Barringer asked a question about 
how many people will be accessing the property for crop land and the two residences. The house that is 
currently there will be occupied, the new dwelling will be occupied and a farmer to access the fields. Ritter 
states that would be him who is farming it. Chairperson Wright asked if Mr. Mickelson owns some land 
adjoining the driveway. The answer was no. Chairperson Wright asked if all the land was on the 40, that the 
driveway is on. Ritter stated yes it is. Chairperson Wright asked if everything that adjoins it is part of the 40. 
Ritter stated correct. Chairperson Wright asked if this was an access road to a previous variance request and 
also an issue of grading and filling down by the River. Roy stated that property has been sold. Chairperson 
Wright asked if it was accessed by a different road. Roy stated it is accessed by the same road. Chairperson 
Wright stated there is another land owner involved then. He then asked if that access was one of those two 
easements. Lund stated yes.  
Staff Report-Emily Lund: Conditional use permit for a land division in the St. Croix Riverway District. The 
agents have a purchase agreement with the owner to purchase over 40 acres.  The agents propose to split off a 
6.772-acre lot to build a new dwelling.  Another family member will live in the existing farm house.  Pierce 
County St. Croix Riverway Zoning Code requires land that is 20 acres and less to be subdivided with the 
issuance of a Conditional Use Permit. The purpose of the St. Croix Riverway Code is stated in Pierce County 
Code Chapter 239-1C, “is to promote the public health, safety, and general welfare by: 1) Reducing the adverse 
effects of overcrowding and poorly planned shoreline and bluff area development. 2) Preventing soil erosion 
and pollution and contamination of surface water and groundwater. 3) Providing sufficient space on lots for 
sanitary facilities. 4) Minimizing flood damage. 5) Maintaining property values. 6) Preserving and maintaining 
the exceptional scenic, cultural, and natural characteristics of the water and related land of the Lower St. Croix 
Riverway in a manner consistent with the National Wild and Scenic River Act of 1972 (P.L. 92-560) and the 
Wisconsin Lower St. Croix River Act (§30.27, Wis. Stats.). 
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Relevant definitions per § 239-7B: Base Zoning District:  The underlying zoning district as outlined in Ch. 240 
of the Pierce County Code. Land Division:  Any division of a parcel of land by the owner or the owner’s agent, 
for the purpose to transfer of ownership or building development, which creates one or more parcels or building 
sites of 20 acres or less. Lot:  A contiguous parcel of land with described boundaries. Net Project Area:  
Developable land area minus slope preservation zones, floodplains, road right-of-way, and wetlands. Use 
Permitted as a Conditional Use: A use whose nature, character or circumstance is so unique or so dependent 
upon specific conditions that predetermination of permissibility by right is not practical but which may be 
permitted on a case-by-case basis subject to the conditional use permit procedure. Visually Inconspicuous:  
Difficult to see, or not readily noticeable, in summer months as viewed from at or near the midline of the Lower 
St. Croix River. According to Pierce County St. Croix Riverway Zoning Code § 239-8.C(1), the land division 
request is allowed in the Riverway District with a conditional use permit subject to the standards of §§ 239-9 
and 239-10 and approval by the Pierce County Board of Adjustment. 

Dimension Rural Residential Conservation 

Lot Size, Minimum Governed by the Base Zoning District Governed by the Base Zoning District 

Net Project Area, Minimum 
1 acre + room for 1 single-family 

residence and 2 POWTS (Private On-site 
Wastewater Treatment Systems) 

1 acre  + room for 1 single-family 
residence and 2 POWTS 

Lot Density, Maximum 1 single-family residence/lot 1 single-family residence/lot 
Lot Width at Building Line, 
Riverward 200 feet 250 feet 

Height, Principal Structure 35 feet 25 feet 
Height, Accessory Structure 35 feet 25 feet 
OHWM Setback  200 feet 200 feet 

Bluffline Setback 100 feet, 40 feet with performance 
standards 

200 feet, 40 feet with performance 
standards 

Side yard Setback 25 feet 25 eet 

 
Performance Standards per §239-10I regarding Land Divisions.  Land divisions are allowed by conditional use 
permit if all the following standards are met: 1) All lots proposed to be built upon shall meet the minimum lot 
size requirements per § 239-8, and shall be suitable for residential development in their existing condition 
without the need for a variance. 2) All lots are suitable for their proposed use and will not be subject to the 
potential for flooding, inadequate drainage, severe erosion, inadequate water supply or inadequate sewage 
disposal capabilities. 3) Use of lots will not be allowed if there exists unfavorable soil and rock formations, 
unfavorable topography, or any other feature that is likely to result in harm to the health, safety or welfare of 
future residents of the lots or of the local community. 4) The property owner shall consult with the State 
Historical Society concerning potential impacts to archeological sites and provide related documentation to the 
Zoning Administrator. a) If the property is found to contain an archeological site, the applicant shall work with 
the Zoning Administrator to develop and implement a plan to avoid or mitigate impacts to the archeological site 
with assistance from the State Historical Society. Issues pertaining to this lot: The proposed lot is approximately 
1,600 feet east of the St. Croix River and located in part of the SE-SW and S½-SE of Sec. 26 and part of the 
N½-NE and the NE-NW of Section 35, all in T27N, R20W, Town of Clifton, Pierce County, Wisconsin.  The 
existing farm house property address is N6901 County Rd F, Prescott, WI 54021.   
The base zoning district is Rural Residentail-8 and Rural Residential-12 and has the St. Croix Riverway 
Overlay District. The property use is primarily agriculture.  An existing farm residence is located on adjacent 
land. The soil test was completed on the west portion of the proposed Lot 1.  The soil tested area is large enough 
for a new and replacement septic system.  An at-grade septic system was recommended. Slopes on the proposed 
lot are 0-3% and above the slope preservation zone. Lot size, width, and the net project area meet the minimum 
standards of the base zoning district and the rural residential requirements listed in §239-9F. Lot 1 will have 
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sufficient area to satisfy the requirements of §239-10I. Our records indicate the area has no historical features 
identified or recorded on the property. An existing driveway is west of County Rd F for a distance of 
approximately 1,800 ft.  An existing access easement is noted on the map and extends to an existing parcel 
beyond the proposed Lot 1. The Town of Clifton recommended approval of this request on September 1, 2017 
by signing the proposed Certified Survey Map. Staff has reviewed the proposed land division and believes that 
it satisfies the standards associated in the Pierce County St. Croix Riverway Zoning Code. 
Recommendations: Staff recommends that the Board of Adjustment consider the information provided in this 
report regarding the proposed land division.  The Board of Adjustment should determine whether or not this 
request meets the requirements of Pierce County Code Chapter 239.  If the Board of Adjustment finds that the 
land division meets code standards, staff recommends the Board of Adjustment approve this conditional use 
permit for the 1 Lot Certified Survey Map land division. 
 
There were no additional questions by the Board. There were no additional comments by the public.  
 
Chairperson Wright entertained a motion for approval or denial of the conditional use permit. Purfeerst made a 
motion to approve the request as presented/ Betzel second. All in favor. Motion carried. 
 
Future agenda items-Brad Roy: No future agenda items at this time.   
   
Motion to adjourn at 7:24 pm by Betzel/ Purfeerst seconded. All in favor. Motion carried.  
  
Respectfully submitted by Tracie Albrightson 



BOARD OF ADJUSTMENT 

MEETING AGENDA 

Thursday, September 21, 2017– 7:00 p.m. 

County Board Room, Pierce County Courthouse, 

414 W. Main St. Ellsworth, WI 54011 

 # Action Presenter 

1 Call to order. Chair 

2 Next meeting date(s): October 26 & November 16 all in 2017 Chair 

3 Approve minutes of the July 20, 2017 Board of Adjustment 

meeting. 

Chair 

4 Public Hearing to consider a request for a Conditional Use Permit 

for a Land Division in the St. Croix Riverway, for Daniel & 

Beverly Ritter, agent for property owned by John Mickelson, 

located in SE-SE, SW-SE & SE-SW of Section 26, T27N, R20W, 

Town of Clifton, in Pierce County, WI. 

Lund 

5 Future agenda items. Roy 

6 Adjourn Members 
Questions regarding this agenda may be made to the Department of Land Management at 715-273-6746. 
Upon reasonable notice, efforts will be made to accommodate the needs of individuals with disabilities requiring 

special accommodations for attendance at the meeting.  For additional information or to make a request, contact the 

Administrative Coordinator at 715-273-6851. 

A quorum of County Board supervisors may be present.                                      (9/7/2017) 
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MINUTES-Pierce County Board of Adjustment Meeting, Thursday, July 20, 2017 

Present: (Board of Adjustment Committee) Lee Wright, Barry Barringer, Walter Betzel, Ross Christopherson, 

Kenneth Peterson, Matthew Purfeerst & Tim Wiff. (Staff) Brad Roy & Shari Hartung. 

Chairperson Lee Wright called the Board of Adjustment meeting to order on Thursday, July 20, 2017 at 5:00 

pm in the Pierce County Board Room in the Pierce County Courthouse, Ellsworth, Wisconsin.  

The purpose for this afternoons meeting is the election of officers, setting future meeting dates, approving the 

minutes of the April 27, 2017 Board of Adjustment meeting and future agenda items. 

First order of business will be the election of officers. We will have a Chairman, Vice-Chairman and Secretary 

for one year terms. Chairperson Wright stated he will take nominations for Chairman. Walter Betzel nominated 

Lee Wright for Chairman/Barry Barringer seconded. Ross moved to close nominations for Chairman/Barry 

Barringer seconded. All in favor. Motion carried. Chairperson Wright stated now to vote on the nominee. 

Those in favor of the motion signify by saying “I”. All in favor. Motion carried. 

Chairperson Wright opened the nominations for Vice Chairman. Matt Purfeerst nominated Ross Christopherson 

for Vice Chairperson/Barry Barringer seconded. Ken Peterson moved that nominations be closed and 

secretary be instructed to cast a unanimous ballot/Matt Purfeerst seconded. Those in favor of the motion 

signify by saying “I”. All in favor. Motion carried. 

Chairperson Wright stated the last committee member that we need to nominate is Secretary. Chairperson 

Wright opened the nominations. Walter Betzel nominated Ken Peterson/Tim Wiff seconded. Chairperson 

Wright asked if there are any other nominees. Barry Barringer moved to close the nominations for 

Secretary/Tim Wiff seconded. Chairperson Wright stated all those in favor of the motion signify by 

stating “I”. All in favor. Motion carried. 

Chairperson Wright stated this concludes the election of officers. 

Set next meeting dates. We have our next meeting date of August 24, 2017. Chairperson Wright asked Mr. 

Roy how many months in advance would he like to have us select. Roy stated let’s try to get to November. 

Nothing is pending that he is aware of. There are some people that talked about variances but he isn’t aware of 

anything coming in. Chairperson Wright said he thinks we already have a September date set. We can review it 

again this afternoon. If we are set for the 24
th

 of August, does anyone have any trouble with the 21
st
 of 

September? Board consensus is that the 21
st
 of September will work. Going into October that would make it the 

19
th

, Roy asked if it would be the 19
th

 or the 26
th

? Usually we are the 4
th

; it doesn’t matter to him. Chairperson 

Wright asked if anyone had any conflict with October 26
th

. Then November, Mr. Purfeerst stated the 16
th

 would 

PIERCE COUNTY, WISCONSIN 
DEPARTMENT OF LAND MANAGEMENT & RECORDS 

Pierce County Courthouse 

P.O. Box 647, 414 W. Main St, Ellsworth, WI 54011 

Planning Office 715-273-6746  

Zoning Office 715-273-6747  

Fax 715-273-6864 
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be the best because that would be the week before deer hunting. Chairperson Wright stated some people go 

north so if we go into November should we set the 16
th

. So the future meeting dates are September 21
st
, October 

26
th

 and November 16
th

, does that work for you Mr. Roy. Roy stated he thinks that works and beyond that we 

can’t make schedules that far out.  

Approve minutes of the April 27, 2017 Board of Adjustment meeting. Chairperson Wright asked if 

everyone has had an opportunity to look at the minutes from the April 27, 2017 Board of Adjustment meeting? 

Any questions or comments, if not he will entertain a motion to accept the minutes as printed. Walter Betzel 

moved to accept the April 27, 2017, Board of Adjustment minutes as presented/Matt Purfeerst seconded. 

All in favor. Motion carried.   

Future agenda items-Brad Roy: Roy stated he is not aware of anything. We’ve had people discuss variances 

for a variety of things and the one that has come up the most is for heights for structures to which he tells them 

it would be a hard variance to get. He doesn’t know how they could get it so we are able to talk them out of that 

one, for the height of a residence. He doesn’t foresee anything, although all it takes is a few things on the river. 

Chairperson Wright asked if he is correct, at this time there are no after-the-fact variances that would be forced 

to come before us. Roy stated not that we are aware of at this time. 

 

Chairperson Wright asked if there was any other business staff would like to discuss. Roy stated no. Walter 

Betzel asked about keeping the meeting time back to 7:00pm? Chairperson Wright stated one reason that we 

have had it at 7:00pm is because a lot of times applicants are coming from some distance and they may have 

work schedules but for the benefit of staff not having to hang around, they felt this time is more appropriate but 

we can open that up for further discussion. What does the board think, timewise? Ken Peterson stated they need 

to be cognizant of the needs of the people. Chairperson Wright stated just keeping it at 7:00pm and they have 

been having them on the Thursday evenings, usually the 4
th

, sometimes the 3
rd

 Thursday of the month at 

7:00pm. OK we probably don’t need to discuss this any further. 

 

Barry Barringer asked if this reorganizational meeting that they are having going to be an annual thing. 

Chairperson Wright stated according to State Statutes, that the board is supposed to have an annual election of 

officers. Barry Barringer or an annual meeting as such? Chairperson Wright stated if there were agenda items, 

they would be included in the meeting.  

 

Motion to adjourn at 5:11 pm by Matt Purfeerst/Walter Betzel seconded. All in favor. Motion carried.   

Respectfully submitted by S. Hartung 



BOARD OF ADJUSTMENT 

ANNUAL 

MEETING AGENDA 

Thursday, July 20, 2017– 5:00 p.m. 

County Board Room, Pierce County Courthouse, 

414 W. Main St. Ellsworth, WI 54011 

 # Action Presenter 

1 Call to order. Chair 

2 Election of officers.  Members 

3 Next meeting date(s): August 24, 2017 Chair 

4 Approve minutes of the April 27, 2017 Board of Adjustment 

meeting. 

Chair 

5 Future agenda items. Roy 

6 Adjourn Members 
Questions regarding this agenda may be made to the Department of Land Management at 715-273-6746. 
Upon reasonable notice, efforts will be made to accommodate the needs of individuals with disabilities requiring 

special accommodations for attendance at the meeting.  For additional information or to make a request, contact the 

Administrative Coordinator at 715-273-6851. 

A quorum of County Board supervisors may be present.                                      (7/7/2017) 
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MINUTES-Pierce County Board of Adjustment Meeting, Thursday, April 27, 2017 

Present: (Board of Adjustment Committee) Lee Wright, Barry Barringer, Walter Betzel, Ross Christopherson, 

Kenneth Peterson & Tim Wiff. (Staff) Brad Roy, Emily Lund & Tracie Albrightson. (Others) Jason Akey. 

Chairperson Lee Wright called the Board of Adjustment meeting to order on Thursday, April 27, 2017 at 7:00 

pm at the Pierce County Courthouse in the County Board Room, Ellsworth, Wisconsin.  

Chairperson Wright noted for the record that a quorum was present.  

Future meeting dates are June 22, July 20 & August 24 all in 2017.  

Chairperson Wright entertained a motion to approve the minutes from the July 28, 2016 Board of Adjustment 

meeting. Betzel made a motion to approve the July 28, 2016 BOA minutes/ Peterson seconded. All in 

favor. Motion carried. 

Chairperson Wright stated the rules & role of the Board of Adjustment. 

Public Hearing to consider a request for a conditional use permit for a stairway in the St. Croix Riverway 

District, property owned by Jason & Bridget Akey, located in Gov. Lot 3 of Section 26, T27N, R20W, 

Town of Clifton, N7031 1275
th

 Street, River Falls, WI 54022, in Pierce County, WI. 

 

Emily Lund stated that the public hearing was published on April 12 & April 19, 2017. 

Public Hearing-Emily Lund: Public notice is hereby given to all persons in Pierce County, Wisconsin, that a 

public hearing will be held before the Board of Adjustment on the 27th day of April 2017 at 7:00 p.m. in the 

County Board Room, Pierce County Courthouse, Ellsworth, Wisconsin, to consider a request for a Conditional 

Use Permit pursuant to Chapter §239-8C(4) & 239-10L of the Pierce County Code, for a stairway on property 

zoned Rural Residential-12 in the St. Croix Riverway District, by Jason & Bridget Akey, owner on Government 

Lot 3 of Section 26, T27N R20W, Town of Clifton in Pierce County WI. All persons interested are invited to 

said hearing and to be heard. 

Chairperson Wright swore in Emily Lund. 

Jason Akey stated he is requesting approval of a Conditional Use Permit for a stairway on his lot #38 down to 

the St. Croix Riverway, so his family can safely access the river and the pier that is being placed on his 

property. 

Chairperson Wright stated all committee members should have received the packet of information from the 

County regarding the issue. And have had an opportunity to examine the documents and take note of the fact 

that Mr. Roy stated accessing the property was somewhat risky and therefor a site review was not advised. 

Betzel stated it has in the application that in the future the applicants may apply for a permit to extend the 

stairway beyond what is being applied for currently. He is wondering if there are plans in the works to do that or 
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is that just a maybe. Akey stated there aren’t currently at this time. In his consultation with the Land 

Management Department it was clarified for him that only one stairway is permissible as an ancillary structure 

to the primary building. So what was discussed was that this stairway being proposed tonight, should and if they 

ever decide they want to have an extension or a continuation of the stairway, is that they have it essentially 

prepared for that potential event. But at this point, he doesn’t have any plans. Barringer asked Akey if he has 

spoken to a contractor to achieve the stairway. Akey has spoken to one contractor who, if the conditional use 

permit is granted, is going to come out and review the site in more detail. They have talked about the site and 

the challenges that would exist there. The individual with Outdoor Renovations has assured Akey he has done 

many construction projects of similar compatible nature in terms of complexity. Barringer asked if Akey feels 

he has a grip on what is requested as far as the construction details that are outlined. Akey stated yes he believes 

he does. He is an engineer by training. He sponsors some fairly large projects where he works that are extensive 

in civil in nature so he understands the details around securing the posts and beams and what those details mean. 

Betzel asked Akey if the reason for not doing the whole stairway now, is it you don’t feel you need it now or do 

you feel you need just that much of it. Akey stated certainly they need this much of it. This particular area 

where this stairway is proposed is certainly the steepest access way. It cannot be gone down just by foot and 

hiking shoes. But the rest of the bluff side is not of this steep in angle and it is possible to go down. He thinks 

they have some reasonably good trails to go down at an angle against the bluff side such that it’s not that 

difficult. Betzel asked if they feel they have safe access to what would be the top of the stairway. Akey stated 

yes. For example he went down with his middle son on Tuesday through the safer access travel way and he just 

had tennis shoes on. They went to see if the pier had been delivered. He had no problems accessing up and 

down that way. Wiff asked if a 100 year flood were to come through, is this tied into the ground; it has piers 

under it or something so it would stay there and not cause a problem. Akey replied that roughly half of the 

stairway is in the 100 year floodplain and it will be secured with Simpson post bases either sonotube or epoxy 

and driven into the rock and glued in such that they should not lift in the event that that happens. Christopherson 

asked about them having a proposed application in for a dock. Akey stated that has been approved and received. 

Christopherson asked with that built, will that dock permit project tie into the bottom of these steps or will there 

be another need for another piece between the dock construction and the end of these proposed steps. Akey 

stated as he understood it, everything associated with the dock is below the Ordinary High Water Mark such 

that what was approved there is a system that allows it to float at an elevation at that High Water Mark. Then 

the stairway comes down to that. However, they are not designed to be affixed to one another at this point. He 

honestly doesn’t know if there would be a potential benefit to attaching the two. But he certainly understands 

that as it stands right now that is not the design. Christopherson asked there won’t be a need for another 

structure between the two? Akey replied no. Betzel asked from the County’s prospective, would it make less 

erosion if they do a second one making it two projects over doing it all at once? Roy stated there wouldn’t be 

any issue to extend it. The applicant has not proposed an expansion. It was talked about generally that maybe 

there would be more stairs and due to there being one stairway limitation, staff thought it was important to 

present a potential extension of a stairway in the future. But there are no plans being worked on. Maybe there 

would be stairs in the future, maybe not. Akey stated correct, his application did not reference any additional 

stairs. It just came through discussion in clarity for him in knowing that if someday there was requested to be, it 

would need to be one stair. Roy stated if it ever did come for an extension, there would be no additional erosion 

issues. It would have to go through the same standards that this one is, engineered design, limiting vegetation 

removal, etc. So we wouldn’t have any concern with an extension in the future. Chairperson Wright verified the 

committee is correct in that an extension would not be considered a second stairway; because it could be a stair 
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or a lift. Roy confirmed. Wiff asked would it be a conditional use permit. Roy stated yes, it would come through 

the same process again. As long as it was to join up, it would be one stairway. Christopherson stated the issue 

here is this application here, these steps, any “this, might or that might happen” isn’t really our issues here. We 

are approving or denying the application which is these steps.    

 

Staff Report-Emily Lund: The applicants propose to construct a stairway between an existing walking trail 

and the river.  On 4-11-2017, staff met the applicant on-site to review the proposed stairway location.  The site 

is very steep and the proposed stairway and landing will provide safer access from the lot to a proposed dock on 

the St. Croix River.  In the future, the applicants may apply for a permit to extend the stairway further up the 

steep slopes.   Applicants obtained a dock/pier permit from the WI DNR on 1-18-2017. The applicants own 

property along the St. Croix River in Lot 38 & 39 of Croix Country 1
st
 Addition subdivision that is located in 

Government Lot 3, Town of Clifton. The property address is N7031 1275
th

 Street, River Falls.  Rural 

Residential-12 is the base zoning district. The request pertains to Pierce County Code Chapter 242 Shoreland 

Zoning, Chapter 238 Floodplain Zoning, and Chapter 239 St. Croix Riverway Zoning. The purpose of the St. 

Croix Riverway Code is stated in Pierce County Code Chapter 239-1C. The purpose of this chapter is to 

promote the public health, safety, and general welfare by: 1) Reducing the adverse effects of overcrowding and 

poorly planned shoreline and bluff area development. 2) Preventing soil erosion and pollution and 

contamination of surface water and groundwater. 3) Providing sufficient space on lots for sanitary facilities. 4) 

Minimizing flood damage. 5) Maintaining property values. 6) Preserving and maintaining the exceptional 

scenic, cultural, and natural characteristics of the water and related land of the Lower St. Croix Riverway in a 

manner consistent with the National Wild and Scenic River Act of 1972 (P.L. 92-560) and the Wisconsin Lower 

St. Croix River Act (§30.27, Wis. Stats.). Pierce County Code §239-8 lists Stairways as a Conditionally 

Permitted Use subject to the standards of §239-10. PCC §239-10. Performance standards enumerated states, “A. 

Structure color. (1) All new, expanded, or reconstructed structures shall be earthtone in color.” §239-10L.  

Stairways. Stairways are allowed by conditional use permit if all of the following standards are met (that are 

listed 1 through 12.) The property boundary and topographic survey, site design for wood stair, landing, footing 

design, connections, and details were completed by Auth-Consulting/Associates.  The survey shows the 

proposed stairway location, the existing trail, and the river access.  The slope of the project area is 

approximately 87.5%. Stairway engineered details are: General Notes, Landing, Anchors & Erosion Control. 

The project area is within a Slope Preservation Zone. Pierce County Code §239-10C(1) states, “No structures, 

except piers, wharves, structural erosion control measures, stairways, and lifts may be placed in slope 

preservation zones.” Please refer to attached photos upstream, downstream, midline, and off shore conditions 

along the St. Croix River.  Also the photos of the stairway location with set lath representing the steep slope. 

Relevant definitions per Chapter §239-7B are: Accessory Structure, Base Zoning District, Earthtone, Use 

Permitted as a Conditional Use & Visually Inconspicuous. Pierce County Shoreland Zoning Code Ch. 242-

23A(6) exempts a list of structures from the shoreland setback standard of 75 feet from the OHWM and 

exempts, “Walkways, stairways, or rail systems that are necessary to provide pedestrian access to the shoreline 

and are a maximum of 60-inches in width.”  The proposed stairway is designed for a 48-inch maximum width 

and complies with the shoreland regulation. Pierce County Floodplain Zoning Code Ch. 238-23B allows 

structures accessory to permanent open space uses or functionally dependent on a waterfront location.  Twenty-

three steps of the proposed stairway are between the Ordinary High Water Mark (OHWM, 680 ft) and the 

extent of the Floodway (691 ft).  The plans appear to meet this code section requirement. The Clifton Town 

Board of Supervisors recommended approval of the requested improvements during their March 7, 2017 
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meeting provided it “meets the comprehensive act and the scenic riverway act.”  

Recommendations: Staff recommends that the Board of Adjustment consider whether construction of the 

stairways, landings, landscape, and erosion control measures proposed in this application are consistent with the 

purpose and intent and the performance standards contained in the St. Croix Riverway Code.  If determined to 

be consistent, staff recommends the BOA consider approval of the conditional use permit with the following 

conditions: 1) The landing and stairway landing shall be earthtone in color and shall comply with §239-10A(1). 

2) Applicant and contractor shall follow all design plans (stairways, landings, landscape, and erosion control 

measures) as designed by Auth Consulting/Associates. 3) Land Management Department staff shall be notified 

at the project completion to verify permit compliance. Project shall be completed within 12 months of approval. 

4) Applicant shall ensure that the stairway is adequately screened within 5 years.   

 

Christopherson asked about the erosion control plan; is everything that is planned out, is it on the one sheet for 

erosion control, are all the measures, all the tools they are using, are they covered on there? Akey stated 

everything is contained there.  

Chairperson Wright entertained a motion for approval or denial of the conditional use permit. Peterson made a 

motion to approve the request as presented with the conditions listed/ Barringer second.  

Discussion: Christopherson stated he would like to add that the County does watch for monitoring the erosion 

control measures; that there is adequate straw logs or mulch or little berms or temporary seeding during 

construction; that they just monitor that. From the plan he sees, he sees just the typical; some erosion control 

socks or something. But it is not real detailed of the erosion control measures that they are using. Chairperson 

Wright asked if Peterson would consider amending his motion to somehow tie it into the staff report and the 

recommendation of the Department of Land Management. So that the conditions that have been imposed and 

issues related to the statues are followed, if Peterson thinks that is appropriate. Peterson amended his motion 

to include proper erosion control as it is in the staff report/ Barringer amended his second. Barringer also 

questioned condition number 4. Should we have staff follow up on the screening in 5 years? Chairperson 

Wright stated if we are following the staff report recommendations that is already in there. All in favor. Motion 

carried. 

 

Future agenda items-Brad Roy: No future agenda items at this time.  He noted that there was potentially a 

variance request coming in but he would be surprised if an application is submitted. The Annual meeting will be 

held in July to elect officers.   

Motion to adjourn at 7:32 pm by Peterson/ Betzel seconded. All in favor. Motion carried.  

  

Respectfully submitted by Tracie Albrightson 



BOARD OF ADJUSTMENT 

MEETING AGENDA 

Thursday, April 27, 2017– 7:00 p.m. 

County Board Room, Pierce County Courthouse, 

414 W. Main St. Ellsworth, WI 54011 

 # Action Presenter 

1 Call to order Chair 

2 Next meeting date(s): TBD Chair 

3 Approve minutes of the July 28, 2016 Board of Adjustment 

meeting. 

Chair 

4 Public Hearing to consider a request for a Conditional Use Permit 

for a Stairway in the St. Croix Riverway, property owned by Jason 

& Bridget Akey, located in Government Lot 3 of Section 26, T27N, 

R20W, Town of Clifton, N7031 1275th Street, River Falls, WI 

54022, in Pierce County, WI. 

Lund 

5 Future agenda items. Roy 

6 Adjourn Members 
Questions regarding this agenda may be made to the Department of Land Management at 715-273-6746. 
Upon reasonable notice, efforts will be made to accommodate the needs of individuals with disabilities requiring 

special accommodations for attendance at the meeting.  For additional information or to make a request, contact the 

Administrative Coordinator at 715-273-6851. 

A quorum of County Board supervisors may be present.                                      (4/3/2017) 
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MINUTES-Pierce County Board of Adjustment Meeting, Thursday, July 26, 2018 

Present: (Board of Adjustment Committee) Lee Wright, Barry Barringer, Walter Betzel, Ross Christopherson, 

Matthew Purfeerst, Tim Wiff & Kenneth Peterson, (Staff) Brad Roy, Emily Lund & Shari Hartung.  

Chairperson Lee Wright called the Board of Adjustment meeting to order on Thursday, July 26, 2018 at 7:00 

pm at the Pierce County Courthouse in the County Board Room, Ellsworth, Wisconsin. Chairperson Wright 

noted for the record that a quorum was present. 

 

Election of Officers: Chairperson Wright stated he will accept nominations for Chairman. Walter Betzel 

nominated Lee Wright for Chairman. Kenneth Peterson moved to close nominations/ Barry Barringer seconded. 

All in favor. Passed. Chairperson Wright stated now to vote on the nominee. Those in favor of the motion 

signify by saying “I”. All in favor. Passed. 

Chairperson Wright stated he will accept nominations for Vice-Chairman. Kenneth Peterson nominated Ross 

Christopherson for Vice-Chairman. Chairperson Wright stated he would accept a motion to close nominations. 

Kenneth Peterson moved to close nominations and cast a unanimous ballot/ Matthew Purfeerst seconded. All in 

favor. Passed. Chairperson Wright stated those in favor of the motion signify by saying “I”. All in favor. 

Passed. 

Chairperson Wright stated he would accept nominations for Secretary. Matthew Purfeerst nominated Ken 

Peterson. Chairperson Wright asked for other nominations. Matthew Purfeerst moved to close nominations/Ross 

Christopherson seconded. All in favor. Passed. Chairperson Wright stated those in favor of the motion signify 

by saying “I”. All in favor. Passed. 

 

Chairperson Wright stated the next order of business is to set future meeting dates. Chairperson Wright asked 

Brad Roy if there was anything on the agenda at this time. Roy stated no, we have had questions in the riverway 

so things can come up but we have yet to have any applications come in. Discussion regarding continuing on 

Thursday evenings and dates. Future meeting dates are August 23, September 20 and October 18, all in 2018. 

 

Chairperson Wright entertained a motion to approve the minutes from the September 21, 2017 Board of 

Adjustment meeting. Purfeerst moved to approve the September 21, 2017 BOA minutes/Betzel seconded. 

All in favor signify by saying “I”. Motion carried. 

 

Chairperson Wright stated we are here to consider and take action on a request for a setback reduction from a 

town road. Before we discuss tonight’s request, he needs to discuss the role of this board. 

 

Chairperson Wright stated the rules & role of the Board of Adjustment. 

 

Public Hearing to consider and take action on a request for a Variance pursuant to Pierce County Code 

Chapter 240-27C, exemption to the 75 foot setback to a Town Road, in the Rural Residential 20 District 

by James Lemons, owner on property located on Lot 14, Original Plat, located in the NW ¼ of the SE ¼  

of Section 13, T25N, R19W, Town of Diamond Bluff, Pierce County, WI. 
Chairperson Wright asked Emily Lund if the notice of tonight’s meeting and agenda had been published in the 

County’s official newspaper. Lund stated yes. Chairperson Wright asked Ms Lund to read the public hearing 

PIERCE COUNTY, WISCONSIN 
DEPARTMENT OF LAND MANAGEMENT & RECORDS 

Pierce County Courthouse 

P.O. Box 647, 414 W. Main St, Ellsworth, WI 54011 

Planning Office 715-273-6746  

Zoning Office 715-273-6747  

Fax 715-273-6864 
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notice. Ms Lund: Public notice is hereby given to all persons in Pierce County, Wisconsin, that a public hearing 

will be held before the Board of Adjustment on the 26
th

 day of July, 2018 at 7:00pm in the County Board Room, 

Pierce County Courthouse, Ellsworth, Wisconsin, to consider a request for a Variance pursuant to Chapter 

§240-27C of the Pierce County Code, for exemption to the 75 foot setback to a Town Road, in the Rural 

Residential 20 District by James Lemons, owner on property located on Lot 14, Original Plat, located in the 

NW ¼ of the SE ¼ of Section 13, T25N, R19W, Town of Diamond Bluff in Pierce County WI. All persons 

interested are invited to said hearing and to be heard.  

 

Chairperson Wright swore Emily Lund in and asked her to state her name and address: Emily Lund, 1712 

Boulder Drive, Menomonie, WI. Chairperson Wright swore Brad Roy in and asked him to state his name and 

address: Brad Roy, 533 River Hills Drive, River Falls, WI. Chairperson Wright swore in the applicant, James 

Lemons and asked him to state his name and address: James Lemons, W9840 301
st
 Ave, Hager City, WI. 

 

Chairperson Wright asked Mr. Lemons to explain what he would like to do with his property and also why they 

should consider a reduction of the County’s setback ordinance. Mr. Lemons stated he purchased the property 

not quite a year ago, from the realtor and previous home owner going there is plenty of room across the street. 

As you walk around the lot, it appears as though he has plenty of room. The garage, there are three attached 

garages and only one does his vehicle actually fit in. They have built shelves and etc in the other two. This is a 

determining factor, does he keep the house or not. He has a lawn mower and a 4-wheeler that sit outside and it’s 

one of those, in his opinion, an eyesore. The way that the lot is constructed, where his house sits, you walk off 

the deck and it actually starts right at the bluff. There is really only one spot and he can meet all of the setbacks 

except the one of the town road. The two other buildings that are on that side of 301
st
, there are two other 

houses. The one corner of that house is less than 10 feet from the edge of the road, not that that is relevant. If 

there was ever any development to that road, both of those houses that are sitting there would have to be 

completely removed. So him moving back 34 feet is substantially further away than the other two existing 

houses there. Then he meets all of the other setbacks. Chairperson Wright asked if his proposal is for the 

construction of the shed. Mr. Lemons stated correct, just a pole building to store stuff in. He will put a concrete 

slab in it. Chairperson Wright asked if the board has any questions for Mr. Lemons and his intent to improve his 

property. Kenneth Peterson stated there is some septic system on that side of the road, is this going to be 

anywhere near the drain field for that septic? Mr. Lemons stated no, that is one of the factors as well. As you 

noticed the legal description of the lot itself, is not accurate. He doesn’t own part of his driveway which he 

needs to get fixed. Ten years ago he had purchased a cabin and had similar issues where the legal description 

doesn’t actually meet what is there. Even though he was told he could do all this, he wants to get a survey and 

actually see where it’s at. When he purchased the house, knowing where the septic was, the previous home 

owner, six or seven years actually had no idea, they never had any issues. That side of the lot, the landscaping is 

less than desirable, really even to mow. It’s overgrown with junk trees. Right now his water runoff goes right 

over his septic as well. So if he puts this pad where he is going to put his shop, he can redirect it back to a water 

line on the edge of his property. He has had an excavator come out and look at it and explain how he prevents 

future issues of his septic and putting a shed there to divert the water actually helps with his situation. Mr. 

Peterson asked in the event this system fails is there room for another drain field alongside of your shed. Or 

would that preclude a second drain field. Mr. Lemons stated he would fix the one, a second, he would have 

room where it’s existing now. He doesn’t understand the question. Mr. Peterson stated he wants to make sure 

you aren’t getting boxed in with not being able to replace the septic system when it fails. Septic systems do fail. 

He just wants to make sure this is not going to preclude septic continuing function in that place. Chairperson 

Wright stated there is a question he has from the staff report. With the layout of the lot and the topographical 

challenges, there is a need to preserve available open space as a replacement area for the properties sanitary 

system. Is there room to replace the sanitary system that we know of? Lund stated there hasn’t been a soil test 

completed at this time, however, there are different setbacks regarding septic systems to right-of-way. It’s five 

feet to right-of-way. There is a bigger area for setbacks. Around his proposed shed, there would be room once a 

soil test is completed. Chairperson Wright asked if a mound system can be put over a failed conventional? Lund 

stated individual site designs are the sky is the limit. The State has been open to a lot of different things. We 
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have been able to put mounds in boxes now, constructed boxes that are lined with insulation, so it is possible. 

There is new chemical treatment that we can actually put in conventional systems now.  It’s very sandy in his 

area so she believes some sort of conventional system might work for them in the future. Chairperson Wright 

stated it sounds like the sanitary system issue is not a very big issue at this time. Lund stated no because the 

setbacks aren’t nearly as large of a setback as buildings are. Chairperson Wright asked if there are any other 

questions of the Board. Tim Wiff asked what the height of the building will be to the peak. Mr. Lemons stated 

he was thinking 14 foot sidewalls. It’s under the restriction of the standard. The way his house sits, it doesn’t 

block. Behind his house is the bluff, the house backs up to the bluff from that side. The only thing he is hoping 

it will do is block the trains right across the street on Hwy 35. Ross Christopherson stated his first question was 

addressed by Mr. Peterson on the sewer and if that would affect any replacement system or anything and it 

seems that’s not an issue. The second question is have you looked at when you are building, you will be filling 

in the back and to level up the area that drops off a lot toward the south. Have you looked, with your builder, 

that fill or is it a retaining wall or you won’t be running fill way off the property to get a decent slope. Mr. 

Lemons stated he has talked to the excavators. He would like to continue a berm. There is the waterway that 

goes right on that corner toward Hwy 35. He would like to maintain that height with a berm and go along Hwy 

35 and plant pine trees. He wants to protect the current drain field there and that side. Once he gets it almost 

level with the street height so he can get the water to come back and into the drainage ditch. Then continue on 

the back corner to Hwy 35. It won’t be the same height all the way to Hwy 35 but it will be somewhat raised. 

The sand pit is three miles from his house and the fill is very inexpensive to get it there. His goal is to block the 

trains and that noise. Christopherson stated that is the question he had, is the fill in back of the structure, 

wouldn’t it be too steep and it would erode down off your property into the right-of-way of the highway. Mr. 

Lemons stated if you look at the lot, right now when it’s pouring, it runs all into the road. His goal is to build all 

that up so he can get a berm and he will put a culvert back into the waterway that goes under the road. That’s 

his goal. The way it drains today is natural and all runs out into the road. If he is going to have an excavator 

come do a pad, he would like to make that yard usable as well. Chairperson Wright asked if there were any 

other questions from the board members. He stated he has a question regarding the doorway on the shed, is it 

going to be to the north. Mr. Lemons stated ideally he is going to do two doors: one to the north as he comes out 

of his driveway. That will be under the eaves. That will just be a standard 16ft x 8ft double-wide garage door. 

Then on the other end will be a centered door 12ft x 14ft tall. He has a 32 foot boat he wants to put in on that 

end so it will be able to be pulled or backed in peak side. Chairperson Wright stated OK, so this is for your boat 

access and you said 32ft long. That wouldn’t fit in a 30ft wide shed very well. So you would be going in from 

the east. Mr. Lemons stated the west. Chairperson Wright stated from the west, the sanitary system side. Mr. 

Lemons said the sanitary side is further south on the downhill side of the building. Chairperson Wright stated it 

wouldn’t interfere with the sanitary. Mr. Lemons stated correct. Chairperson Wright stated you said you have an 

odd shaped lot, there is quite a triangle out of it. You have an easement across that. Mr. Lemons stated no, it’s, 

according to Marcus Johnson, it’s an error in the legal description that has never been changed. Part of this 

process is to get a Quit Claim Deed, have the neighbor next to him, of course he doesn’t own his driveway, but 

right now he owns his driveway. Part of the whole process is to get his survey updated with the building on it, 

get the legal description fixed, if and when he decides to sell then at least the next person doesn’t have the same 

issue. Chairperson Wright stated that shouldn’t have anything to do with tonight’s hearing. It was unique in the 

way it was surveyed. Do the Board of Adjustment members have any other questions or comments of staff? 

Barry Barringer stated he has a comment. He was going to address the applicant. You are asking us to encroach 

on the setback 41ft. That is quite a bit, just making a statement. He did view the site. It is unusual. To do what 

you want to do, it’s hard to place that building without encroaching that far. He doesn’t know if the board is 

setting some precedent here in allowing something that far into the setback. Chairperson Wright stated it will be 

41ft from the centerline. It would be a reduction of 75ft down to 34ft. Barringer stated the terminology is it is 

encroaching 41ft. Lund stated it is reducing the 75ft to 41ft. Chairperson Wright asked Ms Lund about setback 

averaging. In a case such as this, all of our cases are unique, we have property nearby that he believes might be 

within 19ft of the centerline. Do you automatically look at setback averaging? Lund stated yes, we do. 

Chairperson Wright asked when you used that standard what figure did you come up with? Lund stated what we 

did was took the required 75ft setback and add it to the closest property that is either within 200 feet or 100 feet. 
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The closest one was east of this property and it was 17ft. So she took 75ft plus 17ft and divide by two 

properties. She came up with 46ft setback. Chairperson Wright said, lets said that this proposed structure was 

46ft or more feet back from the centerline, would we need a variance? Lund stated no. Roy stated the other 

piece of setback averaging, because there is no structure northwest of his proposed site. That is the reason we 

had to use the 75ft setback and the 17ft setback of the neighboring property. If you look at the development 

pattern in the neighborhood, the other property southeast of his neighboring property also has a structure close. 

If this road essentially would have been extended longer and there would have been another property to the 

northwest of his, say 17ft back, setback averaging would have allowed him to be 17ft back. We are using the 

75ft only because the road ended and there is nothing else on the other side of him. Chairperson Wright stated 

you are averaging one property against the setback, so then you divide by two versus two properties and you 

would divide by three. Roy stated with two properties, two properties encroach, say he is going to build 

between a property with a 17ft existing structure and another 17ft existing structure. We just take the 17’s, add 

them up and divide by two. So he would have a 17ft setback. It’s designed to follow the development pattern of 

the area. Chairperson Wright stated so in this equation, you would add the 17 and the 75 and divide by two. But 

if there is more than one do you take the two and divide by two. Roy stated if there is more than one on each 

side. Chairperson Wright stated we have to deal with it the way it is. We are dealing with an issue of allowable 

47ft setback that doesn’t even require a variance. We are asking for 13ft of relief, he isn’t trying to justify that 

but wants everyone to know what the issue is in this case. Barringer asked staff if there is any consideration that 

they should be giving to whether it’s a residence or an accessory building when it comes to these 

considerations. Which, are they equal? Roy stated every request like this is equal. Barringer stated every 

structure is equal whether it’s residential, accessory, whatever. Roy stated these are a permitted use, a residence 

is a permitted use, an accessory structure of a shed is a permitted use. Chairperson Wright stated he wasn’t 

trying to minimize the point Barry was trying to make, he just wanted to make sure they understood the issues 

related to this case. Barringer stated the averaging is something new to him so now he knows. Christopherson 

asked where does the Town Board fit in here if any. Is there any town recommendation or oversight or contact? 

Roy stated on a variance request there is no town recommendation. Christopherson asked if there is ever any 

input from the neighbors. Roy stated neighbors are sent notice within 300 feet was sent notice of this hearing. 

Christopherson asked if he heard from any. Roy stated no. Chairperson Wright stated it’s important that they 

discuss the three standards that they have to meet in order to make this approval. It would be beneficial if they 

take them one at a time so they aren’t overlapping. When we have our motion, we are going to have to address 

the three requirements. Roy asked if the staff report could be read so they can do the findings and facts. 

Staff Report-Emily Lund: There is a variance request for James Lemons from Pierce County Code §240-27C. 

Town Road setback reduction to allow a detached garage to be constructed within the setback area. The subject 

property, located at W9840 301
st
 Avenue in the Town of Diamond Bluff, has been owned by the applicants 

since July 2017. The existing dwelling was built in 1995 with an attached garage that doesn’t meet their needs. 

The applicant desires to construct a 30ft x 50ft shed to accommodate their needs for personal storage. Due to the 

layout of the lot, topographical challenges, the placement of existing buildings and utilities, and the need to 

preserve available open space as a replacement area for the property’s sanitary system, the applicant is seeking a 

variance to construct a garage that would encroach 41 feet into the 75 foot town road setback area, but propose 

to remain out of the road right-of-way. The legal description is in the Village of Diamond Bluff Original Plat 

Lots 1, 2, 3, Block 9 and Lots 14, 15, 16, Block 8 being part of the NW ¼ of the SE ¼ in Section 13, T25N, 

R19W in the Town of Diamond Bluff. This parcel is zoned Rural Residential 20. The street address is W9840 

301
st
 Avenue. The application was filed on June 6, 2018. The lot extends across 301

st
 Avenue. There are 

setbacks from State Hwy 35 and 301
st
 Avenue. Much of the open area of the lot is occupied by the existing 

building, well and septic system. There is also the need to preserve available open space as a replacement area 

for the property’s aging sanitary system. A drainage area extends along the east side of the property and steep 

slopes (60–90%) extend behind the house which eliminate those areas for construction. The applicant is seeking 

a variance to construct a shed on the other side of 301
st
 Avenue that would encroach 41 feet into the 75 foot 

town road setback area, but propose to remain out of the road right-of-way. The purpose of the Pierce County 

Zoning Code (PCC) is stated in §240-4, as listed below letters A – O. PCC §240-15H describes the purpose and 

intent of the Rural Residential 20 District as, “established to provide for the densest residential development in 



5 

the unincorporated areas of the county. The district is intended to be used where residential development is 

encouraged on lots without public sewer and water and in locations where such a density of development is 

compatible with surrounding uses. The district is intended to enhance residential areas by restricting 

nonresidential development. The Board of Adjustment has the authority to make decisions on applications for 

Variances per PCC §240-78B & C. Ordinance requirements. PCC §240-27C states, “Town Highways. Except 

as provided in Subsection E, the required setback for all structures fronting on town highways shall be 75 feet 

from the center line of the road 42 feet from the edge of the right-of-way, whichever is greater.” PCC §240-27E 

describes, “Setback reduction. A setback of less than the required setback for the appropriate class of highway 

shall be permitted in cases where the adjacent principal buildings are located closer to the highway than the 

required setback as described in #1 & #2. The setback reduction mechanism did not provide the applicant with 

the necessary relief from the setback requirements. Relevant definitions are listed in the staff report for 

Structure, Accessory, Structure, Principal, Setback and Variance. PCC §240-78C describes the, “Standards for 

variance. The Board of Adjustment shall consider the following standards for granting a variance. The burden 

of proof at all times remains with the applicant to establish that the proposed variance meets the following 

standards: 

1. Unnecessary hardship. That there are present actual physical conditions applying to the lot, parcel, 

building, structure, use or intended use on that parcel which are creating the unnecessary hardship in the 

application of this chapter, as distinguished from a mere inconvenience to the owner if the strict letter of 

the regulations is required. 

2. Unique condition. That the conditions described in Subsection C(1) are unique, exceptional, 

extraordinary or unusual circumstances applying only primarily to the property under consideration and 

are not of such a general or recurrent nature elsewhere in the same zoning district as to suggest or 

establish the basis for ordinance changes or amendments or of having that effect if relied upon as the 

basis for granting a variance. 

3. Conditions not self-created. That the condition creating the hardship or difficulty was not caused by the 

petitioner nor by any person still having an interest in the property. 

4. Public interest. That in granting the variance there will not be a substantial detriment to neighboring 

property and the grant of variance will not be contrary to the purpose of this chapter and the public 

interest. 

5. Effect on uses. No variance shall have the effect of allowing in any district a use not permitted in that 

district.” 

Wisconsin Statutes §59.694(7)(c) regarding the Powers of the Board states, “To authorize upon appeal in 

specific cases variances from the terms of the ordinance that will not be contrary to the public interest, where, 

owing to special conditions, a literal enforcement of the provisions of the ordinance will result in unnecessary 

hardship, and so that the spirit of the ordinance shall be observed and substantial justice done.”  

Relevant Case Law: STATE EX REL. ZIERVOGEL V. WASHINGTON COUNTY BOARD OF 

ADJUSTMENT, CASE NO. 02-1618 (2014), the Supreme Court reaffirmed the definition of the statuary term 

“unnecessary hardship” set forth in the Snyder case as follows? “We have stated that unnecessary hardship is 

present when “compliance with the strict letter of the restrictions governing area, setbacks, frontage, height, 

bulk or density would unreasonably prevent the owner from using the property for a permitted purpose or would 

render conformity with such restrictions unnecessary burdensome.” 

STATE OF WISCONSIN VS. WAUSHARA COUNTY BOARD OF ADJUSTMENT, CASE NO. 02-2004 

(2004), The Supreme Court stated that the Board of Adjustment should focus on the purpose of the zoning law 

at issue in determining whether an unnecessary hardship exists for the property owner seeking a variance. 

LAMAR CENTRAL OUTDOOR, INC. VS. BOARD OF ZONING APPEALS OF CITY OF MILWAUKEE, 

2005 WI 117 (Wis. Sup. Ct. July 12, 2005) the Supreme Court held that a board of appeals may not simply 

grant or deny an application with conclusory statements that the application does or does not satisfy the 

statutory criteria, but shall express, on the record ,its reasoning why an application does or does not meet the 

statutory criteria. Additional guidance regarding the criteria for granting a variance is contained in Chapter 15 

of the Zoning Board Handbook. Granting a variance should only provide the minimum relief necessary to 

overcome the hardship. The proposed structure is 30ft x 50ft. The location of the existing residence, existing 
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well, septic and steep slopes (60-90%), limit the ability to build a structure on the west, north and east sides of 

the residence. The only available buildable area on the property is located south of 301
st
 Avenue and north of 

State Hwy 35. The north side of the proposed structure would be the closest point to the centerline of 301
st
 

Avenue at approximately 34 feet from the centerline. The proposed structure would meet all other applicable 

setbacks in the proposed location including State Hwy 35 and side yard setbacks. The property is bordered by 

residential housing to the east, south and west. The proposed location of the building is not in the floodplain, 

shoreland or wetland areas. 

Recommendations: Staff recommends the Board of Adjustment review the proposal and approve or deny the 

variance request. The Board should state the specific facts and reasons that are the basis of the Board of 

Adjustment’s determination.  

If a variance is granted, the decision must be determined to be consistent with the established variance standards 

regarding unnecessary hardship, protection of the public interest and presence of unique property limitations.  

If a variance is denied, the decision to deny shall state the Board’s determination as to how the application does 

not meet the variance standards regarding unnecessary hardship, protection of the public interest and the 

presence of unique property limitations.  

Chairperson Wright stated in the past we have been dealing with variance standards and broke it down into 

basically three issues and he sees on this we have five. Roy stated yes. Chairperson Wright stated in the past 

conditions not self-created were included in one of the three. Roy stated yes. Chairperson Wright stated public 

interest was certainly there, public use that is something that is new. When we address this, do we address this 

as if we are dealing with the three? Roy stated he would deal with the three. Chairperson Wright asked under 

unique conditions, are unique, exceptional, extraordinary, unusual circumstances that apply only primary to this 

property under consideration. In other words this property has to have something different than the neighboring 

property does. Roy stated to a degree, you could look at the steep slope area of this neighborhood and that 

would be OK but what we don’t want is something that is so common that it would just be better to have a code 

amendment rather than to grant variances. You do want to look at it at this site, is it unique, but when looking at 

these slopes you can look at the neighborhood to see what is around here. Yes, this neighborhood would have a 

common, unique situation. Chairperson Wright stated so we can apply a common, unique situation of the area. 

Roy stated yes, we should look at situations to a property and make sure it is unique but to hold it to such a 

standard that no other property in this County would have this feature, you couldn’t do that as well. His 

neighbors are going to have steep slopes, which if they wanted to build, we would need to look at a variance for 

them as well. This couldn’t be remedied through a code amendment essentially. Chairperson Wright asked with 

the changes and the Ziervogel case, things like that, we still have to look at issues of convenience versus 

necessity for the use of the property. Roy stated yes. Chairperson Wright stated we have to determine, as a 

board, is a pole shed, in this case, on this property a necessity or is it a convenience and we have to look at the 

three standards. We might as well discuss them individually because any motion is going to have to address 

those three standards as to how it meets or does not meet that standard. Roy stated the other part of the 

Ziervogel case is to look at whether conformity is unnecessarily burdensome for a permitted use. 

Christopherson asked what was the setback if you used that averaging those two parcels to the east. If you could 

use those and this parcel sat between those two, what was the setback that would not require a variance? Lund 

stated the first one was 17 feet, to the east of it. Roy stated we didn’t do the other one but he would assume it’s 

close to 17 feet. Roy stated the limiting factor would be the right-of-way. We couldn’t permit anything in the 

right-of-way but the setback averaging would allow him to be about 17 feet. We would say just keep it out of 

the right-of-way. Barringer asked when it comes to the findings and fact if the applicant is aware of those three 

requirements. It would be fair to him if we spent some time explaining to him those are the things we have to 

consider in determining the viability of a variance. Chairperson Wright stated the three things are existing of 

unnecessary hardship, presence of unique property limitations and the protection of the public interest. If we 

take the easiest one for us to discuss; the presence of unique property limitations, does the property have 

development limitations. Barringer stated it does. Chairperson Wright stated that probably isn’t something that 

would be hard to justify on this property. Then we can take the next easiest one; protect the public interest. 

When he first looked at the staff report and looking at an aerial, he thought how is it possible that any 

permanent structure could be located within one foot of the right-of-way. When you go down and inspect the 



7 

property, he doesn’t know if the area is compact, it’s obviously unique but you still have to consider if someone 

goes through there with a snowplow. That is why egress to that building from the north side, you probably 

couldn’t safely have an eighteen foot pickup truck sitting in the driveway of the north entrance to that building 

because it would probably only be four feet from the edge of the road which certainly wouldn’t be in the public 

interest. The property is going to be there, my driveway is going to be where it is after he is gone. We have to 

think about issues related to the next owner of the property too. It certainly is a low used road. Chairperson 

Wright asked the board what they think about public interest in this case. Betzel stated the shed makes sense. If 

people don’t have a shed they tend to let everything set outside and the area starts looking junky because they 

don’t have any place to put it. Peterson stated he doesn’t think the location of the shed would have any adverse 

effect on the neighbor’s property values or anything of that nature. He would agree with Wally that a place to 

put things so it doesn’t become junky outside. Christopherson stated he would also agree with these statements 

here. He viewed the area and with those two properties from the east, they are real close and there is never 

going to be any town road improvement other than pulverizing overlaying the width of that township road will 

remain. It’s probably only 20 – 21 feet wide now. He doesn’t think they will ever have it 26 feet wide with four 

feet shoulders or anything. So for public interest he thinks it passes that test. Barringer asked if that is a legal 

township road. Christopherson asked what is a legal township road. For the traffic, a township road can be 18 

feet wide and this road is much more than 18 feet wide. As for the traffic count and whatever you can get by 

with a pretty narrow and the slope and grade, it isn’t going to change. Barringer stated that is interesting too, so 

the traffic count comes into consideration when you establish a township road. Christopherson stated correct 

and with the physical limits of the slope in the back, and the road touch down on either east and west end. It’s 

only 600 feet long and it isn’t going to be any longer so there isn’t going to be anymore improvements. Maybe a 

couple new houses in there if they can squeeze them on the hillside. For this test, he thinks it passes the test. 

Barringer would like to ask staff on these two other structures that are so close to the right-of-way, were they 

permitted structures at some point. Lund stated they are existing, again this is the Original Plat of Diamond 

Bluff so these houses were here so long ago with the railroad. They are 40 foot wide lots. He has six, 40 foot 

lots combined to make this. The houses were there that pre-date the current zoning requirements. Roy stated the 

Town of Diamond Bluff was late to get into county zoning. He isn’t exactly sure when it came in but it was 

after many other towns have so we don’t have permits on a lot of these older structures. Chairperson Wright 

stated isn’t it one of the older Villages in the County and that probably goes back to when there were horses on 

the streets. Barringer stated Hager City was platted in the late 1880’s. Christopherson stated one more comment, 

he was down there looking around and it did appear that there is a footprint of possibly an older building just to 

the west end of this new proposed structure. Like a foundation, footings or something concrete and if there was 

an existing building there along that highway would that make any difference in putting something back. Roy 

stated no, any remnants of an old building that structure, that use would have been discontinued for a long 

enough period, in terms of zoning, it was never there anymore. Chairperson Wright stated for the sake of an 

eventual motion, if we go back to limiting physical characteristics of the property, someone could say if they 

wish to in their motion because of the slopes and angles that would substantiate the fact that it was physical 

characteristics of the property could be used to approve this. When we are talking about public interest, what 

could a person use to justify that it’s not against the public interest. Barringer stated apparently the 

neighborhood is OK with what he proposes to do. When it comes to public interest he doesn’t see where it has 

any detriments, himself. Betzel stated where he is going to set it, it doesn’t block any view lines on the road. So 

it’s not hindering anything. Chairperson Wright stated one thing that makes this area so unique is because 

everything is so closely knit together but we would have to think about something like that to justify the public 

interest aspect. Let’s go on to the issue that has always been the most challenging which is the existence of 

unnecessary hardship. Is the shed a convenience or a necessity? It’s certainly an allowable use in the area. 

Betzel stated the location is almost a necessity in this case because by his house the slopes behind it preclude 

any building behind his house. This is the only other option he would have. Wiff asked about beside his house, 

the house to the east has a shed between you and him. That doesn’t work on yours because of the water. Mr. 

Lemons stated correct, he doesn’t have enough room for the waterway and it’s pretty steep there. His LP tank 

sits there and it goes right into the waterway. Wiff stated LP tanks can be moved. Peterson stated to the question 

of hardship. If we have a lot that is not buildable, anything we build is a hardship. His decision to put a pole 
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shed in there, just simply allows him to use his property. Otherwise it’s just useless land that is there. Is it 

necessary, he doesn’t know if it’s necessary that he have a pole shed but it would sure create a hardship if he 

has no place to park his equipment. That may be unique to his situation. It is an unnecessary hardship to him. 

He has no other options where he can build. If he can’t build his shed and he has no other options, his choice is 

to sell the place and go someplace that is and that’s quite a hardship. Barringer stated a shed is a shed and it 

depends on how much stuff you have and how much you want to have. You can have a big RV, a big boat, you 

can have two trucks, you can have two cars and on and on. You would have to have a pretty big shed for some 

of the stuff that some people have. It’s up to the board to decide what degree of hardship and if it’s really like 

you state, that land gives him something to mow and that’s about it. Chairperson Wright stated we have to look 

at issues that are unique to the property and not that of the applicant. Is that standard in a variance? The next 

person that moves in, if they don’t have a need for a shed, there wouldn’t be a shed there. Depends on how big 

your trucks are and how many toys you have, is that an issue of the property or the applicant? In this Ziervogel 

case, are we supposed to ignore if it’s a necessity or a convenience? Roy stated he thinks the Ziervogel case we 

need to focus on whether compliance with these regulations are unnecessarily burdensome. When reviewing 

this, you need to look at the property, not the applicant but to also do that in the lens of is compliance with these 

regulations unnecessarily burdensome and to bring it back to the applicant. This applicant is trying to build a 

permittable structure. The question is, is there a location on this property to build that permittable structure. 

When reviewing the property, to look at the regulations, the setbacks that are in place. What options does this 

applicant have for a permittable structure? In his mind the question is, anyone that has a residence in the County 

can come in and get a permit for a shed. That is what this applicant is trying to do. We are now looking at his 

individual property to find available building sites. What options does he have and is it the regulations alone 

that are restricting his building site, no. Because you have already established that it is a unique property. So 

now there is a limitation on where he can build. What does this provide him within our regulations? Are the 

regulations unnecessarily burdensome? Or is there a spot where he can build a shed in compliance with the 

code. Chairperson Wright asked does that help anybody make up their mind. Christopherson stated yes it does, 

he thinks the actual, physical conditions of this lot puts a unnecessary hardship on the owner that owns a fairly 

good size lot totally but the road runs right through the bottom half of it and the State Hwy on the south, those 

restrictions make most of his lower lot unbuildable with regulations but there is physically an area that will 

support a 30ft x 50ft structure that fits with the existing neighbors structures. He thinks it does pass the test in 

his mind. Peterson stated he would agree. There is no other location on that property where he can build his 

permittable structure. Therefore it’d be a hardship. Chairperson Wright stated he thinks there is one thing that 

needs to be taken into consideration, the nature of the community. He would say in most places in the County, 

this wouldn’t even possibly be considered. When you consider the character of the neighborhood and how it 

developed. It comes with some unique characteristics that we don’t find elsewhere. He put a tape measure on 

that road and he thinks it’s like nine feet from the centerline to the edge. That could be an 18 foot road which is 

probably a bare minimum in width. Christopherson stated it could be. It could be grassed in from the low 

volume of traffic and of maintenance and it just grows in. Everybody drives in the middle of the road. Purfeerst 

stated the other thing is a lot of these isn’t it the developer that puts the road in and they kind of get it up to the 

standards of the Township. Christopherson stated new construction. Chairperson Wright stated when there were 

horses there probably wasn’t much of a developer down there. Christopherson stated another comment is the 

structure that is proposed isn’t overly large for the working area he has to work with. It fits his lot size, he isn’t 

building a huge structure in a real tiny area. Barringer stated he has a little bit of a problem with the hardship 

definition. He thinks it’s definitely burdensome. Hardship is a high bar to cross. Brad made the right comment 

on the burdensome issue. He doesn’t know if we can put burdensome in there in place of hardship. It is 

burdensome, no doubt about it. Chairperson Wright stated the Ziervogel case talks about unnecessarily 

burdensome. And so the question is, by denying the building permit for this structure, is it unnecessarily 

burdensome for this applicant? Barringer stated he thinks it would be, hardship is a high bar. Chairperson 

Wright stated your comment was that you felt it could be considered unnecessarily burdensome. Barringer 

stated right. Peterson moved to approve the variance to the road setback for James Lemons, that it does 

not present unnecessary hardship since there is no other location on the property for this permittable 

structure therefore it is unnecessarily burdensome for the owner not to have the variance. The hardship 
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is due to unique property limitations. The various slopes behind the house and alongside the house limit 

options for the location of the site as requested by the variance to the place where the building is 

proposed and there will be no harm to the public interest. It does not block any views of the road. There 

is no public opposition and may actually improve the appearance by having things enclosed in the shed. 

Chairperson Wright asked him to repeat the part on hardship. He isn’t sure he understood. Peterson stated 

“Hardship” there is no other location on the property for this permittable structure therefore it would be 

unnecessarily burdensome for the owner not to be able to build the building. Chairperson Wright asked if we 

are addressing the issue of hardship with that. It’s just a question he has. Peterson stated we can change the 

wording on that to unnecessary hardship instead of burdensome if that would be better. Roy stated he thinks 

they have it with the comment about there is no other place to build. He thinks it works. Purfeerst stated 

technically it’s not a hardship because of what Barry said about how much of this do you want. It is a high bar 

to cross. So you almost have to say it that way. Chairperson Wright stated we need to have that unnecessarily 

burdensome in there. Without that, there’s a real good case that applies to the lot. Barringer number one they 

aren’t a necessary hardship, if we really read it and digest it, Ken pretty much deals with it. Betzel seconded. 

Roy stated the second shouldn’t be made by an alternate. Christopherson seconded the motion. Betzel asked 

about previous things that were done and they have always quoted the chapter number, do we need that in 

there? Chairperson Wright stated that if we address each of these three issues verbally and we know what the 

reasoning is for each of the issues then he doesn’t think we have to list the statutes. Peterson stated he would 

like to see a condition that the fill have adequate erosion control. It’s steep in there and if you haul in just 

sand, it’s going to be down over the bank. He would like to amend his motion for erosion control on the 

fill that will be hauled in for this site. He will leave the office to determine what is appropriate. 

Christopherson stated he will second the amended motion to include erosion control oversite by the Land 

Management Department. All in favor. Motion carried. Five yes votes. Chairperson Wright explained to 

Mr. Lemons that he needs to meet with the Land Management Department to get the appropriate permits and to 

keep in mind that there is a 30 day appeal period. If some any entity wishes to challenge this, it can be 

challenged for 30 days. Mr. Lemons asked if he could have excavation start as long as he doesn’t do a building 

or should I wait 30 days. Chairperson Wright stated you run the risk of having to undo anything. You just have 

to proceed using your best interest. It goes beyond this board at this point. Mr. Lemons stated who knows, the 

excavator is probably out 30 days anyway. He can talk to him and get it on the books. Chairperson Wright 

stated we cannot anticipate anybody complaining about this but things have happened in the past. He is not 

advocating that anything is going to happen in this case. Mr. Lemons thanked the board.  

 

Chairperson Wright asked if there are any other issues they need to discuss this evening. Roy stated we have no 

future agenda items.   

   

Motion to adjourn at 8:23 pm by Betzel/Purfeerst seconded. All in favor. Motion carried.  
  

Respectfully submitted by S. Hartung 



BOARD OF ADJUSTMENT 

MEETING AGENDA 

Thursday, July 26, 2018– 7:00 p.m. 

County Board Room, Pierce County Courthouse, 

414 W. Main St. Ellsworth, WI 54011 

 # Action Presenter 

1 Call to order. Chair 

2 Election of officers.  Members 

3 Set next meeting date(s). Chair 

4 Approve minutes of the September 21, 2017 Board of Adjustment 

meeting. 

Chair 

5 Public hearing to consider and take action on a request for a 

Variance pursuant to Pierce County Code Chapter §240-27C, 

exemption to the 75 foot setback to a Town Road, in the Rural 

Residential 20 District by James Lemons, owner on property 

located on Lot 14, Original Plat, located in the NW ¼ of the SE ¼ 

of Section 13, T25N, R19W, Town of Diamond Bluff, Pierce 

County, WI. 

Lund 

6 Future agenda items. Roy 

7 Adjourn Members 
Questions regarding this agenda may be made to the Department of Land Management at 715-273-6746. 
Upon reasonable notice, efforts will be made to accommodate the needs of individuals with disabilities requiring 

special accommodations for attendance at the meeting.  For additional information or to make a request, contact the 

Administrative Coordinator at 715-273-6851. 

A quorum of County Board supervisors may be present.                                      (7/13/2018) 
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MINUTES-Pierce County Board of Adjustment Meeting, Thursday, October 24, 2019  
Present: (Board of Adjustment Members Committee) Lee Wright, Barry Barringer, Ross Christopherson and 
Ken Peterson. (Staff) Brad Roy, Emily Lund & Tracie Albrightson.  

Chairperson Lee Wright called the Board of Adjustment meeting to order on Thursday, October 24, 2019 at 
7:00 pm at the Pierce County Courthouse in the County Board Room, Ellsworth, Wisconsin.  
 
Future meeting dates are November 21, 2019, December 19, 2019 and January 16, 2020. 
 
Chairperson Wright entertained a motion to approve the minutes from the July 18, 2019 Board of Adjustment 
meeting. Barringer made a motion to approve the July 18, 2019 BOA minutes. Peterson seconded. All in 
favor. Motion carried. 
 
Chairperson Wright stated we are there to consider and take action on a request for variances for a detached 
garage in the St. Croix Riverway District of Pierce County. 

Chairperson Wright stated the rules & role of the Board of Adjustment. 

Chairperson Wright stated the Board is present to consider a request for variances for a detached garage in 
the St. Croix Riverway District, in the Rural Residential-12 zoning district pursuant to Pierce County Code 
Chapters 239-9E(3)(a), 239-9E(3)(b), 239-9E(4) and 240-27D, property owned by Joseph & Della Boles, on 
property described as Government Lot 1 of Section 11, T27N, R20W, Town of Clifton, Pierce County, WI. 

Chairperson Wright swore in Emily Lund, Brad Roy, Joseph Boles and Larry Murphy. 
 
Brad Roy stated notice of the meetings public hearing and agenda had been published in the Counties official 
newspaper. 

Public Hearing-Brad Roy: Public notice is hereby given to all persons in Pierce County, Wisconsin, that a public 
hearing will be held before the Board of Adjustment on the 24th day of October, 2019 at 7:00 p.m. in the 
County Board Room, Pierce County Courthouse, Ellsworth, Wisconsin, to consider and take action on a request 
for Variances pursuant to Chapter §239-9E(3)(a) for ordinary high water mark setback, 239-9E(3)(b) for 
bluffline setback, 239-9E(4) for side yard setback & 240-27D for private road setback of the Pierce County 
Code, for a detached garage on property zoned Rural Residential-12 in the St. Croix Riverway District, by 
Joseph & Della Boles, owners on property described as, Government Lot 1, of Section 11, T27N R20W, Town of 
Clifton in Pierce County WI. All persons interested are invited to said hearing and to be heard. 
Roy stated there is no variance request for the 240-27D for private road setback as setback averaging provided 
the necessary relief, which is allowable in the zoning code. So no variance to that is needed.  

PIERCE COUNTY, WISCONSIN 
DEPARTMENT OF LAND MANAGEMENT & RECORDS 
Pierce County Courthouse 
P.O. Box 647, 414 W. Main St, Ellsworth, WI 54011 
Planning Office 715-273-6746  
Zoning Office 715-273-6747  
Fax 715-273-6864 
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Staff Report-Emily Lund: The applications, Joseph & Della Boles, are requesting variances for a detached 
garage from the following Pierce County Code sections. § 239-9E(3)(a) - 200 ft setback from the Ordinary High 
Water Mark of the Lower St. Croix River,  § 239-9E(3)(b) - 100 ft setback from the bluffline; and, § 239-9E(4) - 
25 ft side yard setback from all exterior lot lines. The subject property is located at N8397 1251st Street in the 
Town of Clifton. A Land Use Permit was issued for the existing dwelling in 1971.  The applicants purchased the 
property in 1991.  They received a Conditional Use Permit in 2003 to expand their nonconforming cabin.  In 
2003, the applicants obtained a septic system easement from the adjoining north neighbor allowing them to 
install and maintain their septic system on the neighbor’s property. The septic system was replaced in 2004 
and the drain field replaced again in 2019. Today the applicants request to construct a 24’x24’ detached 
garage to escape harsh winters and for personal storage. Due to the layout of the lot, topographical 
challenges, the placement of existing buildings and utilities, and the need to preserve available open space as 
a replacement area for the property’s sanitary system, the applicants are seeking variances to construct a 
garage that would be 72 ft to the OHWM, 0 ft feet to the bluffline, and 16 ft from the east side yard lot line. 
The legal description is being part of Government Lot 1 of Section 11 in the Town of Clifton.  This parcel is 
zoned Rural Residential-12. The application was filed on 9-24-2019. The request pertains to Pierce County 
Code Chapter 239 St. Croix Riverway Zoning. Much of the north open area of the lot is occupied by the existing 
building, well, and septic system. The area west of the house is unavailable because it has steep slopes down 
to the river and is mostly floodplain. The area east of the house is located within 1251st Street private road 
setback area and has steep slopes. On the south side of the house is an existing blacktopped driveway and 
parking area.  The existing parking area is where the applicants propose to build a 24’x24’ detached garage.  
This area is flat and not a slope preservation zone. The applicants are seeking variances to construct a garage 
that would be 72 ft to the OHWM, 0 ft feet to the bluffline, and 16 ft from the east side yard lot line. The 
topographic survey and site design for the proposed detached garage were completed by Larry Murphy, 
Murphy Land Surveying and Earthworks.  The map shows the proposed garage location, the existing house, 
trail, and the river access. PCC §240-15G describes the purpose and intent of the Rural Residential-12 District 
as, “established to provide for residential subdivision development in predominantly rural areas not suited for 
agricultural uses, served by on-site absorption sanitary systems and private wells. The district is intended to 
protect residential development from incompatible uses.” The purpose of the St. Croix Riverway Code is 
stated in Pierce County Code Chapter 239-1 C. as, Purpose.  The purpose of this chapter is to promote the 
public health, safety, and general welfare by: 1) Reducing the adverse effects of overcrowding and poorly 
planned shoreline and bluff area development. 2) Preventing soil erosion and pollution and contamination of 
surface water and groundwater. 3) Providing sufficient space on lots for sanitary facilities. 4) Minimizing flood 
damage. 5) Maintaining property values. 6) Preserving and maintaining the exceptional scenic, cultural, and 
natural characteristics of the water and related land of the Lower St. Croix Riverway in a manner consistent 
with the National Wild and Scenic River Act of 1972 (P.L. 92-560) and the Wisconsin Lower St. Croix River Act 
(§30.27, Wis. Stats.). PCC §239-E(3) states, All structures except piers, wharves, structural erosion control 
measures, stairways, and lifts shall meet the following: a) OHWM setback: at least 200 feet from the OHWM of 
the Lower St. Croix River. b) Bluffline setback: at least 100 feet from the bluffline in the rural residential 
management zone, and 200 feet from the bluffline in the conservation management zone. [1] Structures that 
do not meet the setback may be permitted within the bluffline setback area if they are set back at least 40 
feet from the bluffline and meet all of the following standards: [a] The structure does not protrude above the 
bluffline as viewed from at or near the midline of the river or from 250 feet riverward from the OHWM, 
whichever is less. [b] The structure is not located in a slope preservation zone. [c] The structure utilizes 
building materials that are earthtone in color and of a nonreflective nature, except that windows may be 
made of ordinary window glass or nonreflective glass but may not be made of glass designed to reflect more 
light than ordinary window glass. [d] The structure is visually inconspicuous. PCC §239-E(4) states, “Side yard 
setback: at least 25 feet from all exterior lot lines.” PCC §239-F states, “Dimensional standards summarized”. 
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Staff initially believed a variance for the road setback (PCC §240-27D) was needed; however setback averaging 
provided the necessary relief for the proposed structure. Setback averaging provided the necessary relief for 
the Shoreland Zoning Structure Setback per PCC §242-24. Ordinance Requirements. PCC §239-E(2) states, “On 
new structures constructed after the effective date of this chapter, all setbacks shall be measured on a 
horizontal plane from the roof overhang and any cantilevered portions of the structure at the point of the 
structure that is nearest the OHWM, bluffline, or property line.” Relevant definitions per Chapter §239-7B: 
Accessory Structure – A subordinate structure, the use of which is incidental to, customarily found in 
connection with, and located on the same lot as the principal structure or use of the property. Accessory 
structures include, but are not limited to, detached garages, sheds, barns, gazebos, swimming pools, hot tubs, 
fences, retaining walls and detached stairways and lifts; and impervious, pervious or porous driveways, 
parking lots, sidewalks, decks (both detached and attached) and patios. Base Zoning District – The underlying 
zoning district as outlined in Chapter 240 of the Pierce County Code. Bluffline - A line along the top of the 
slope preservation zone.  There can be more than one bluffline. Setback - The minimum horizontal distance 
between a structure and the OHWM, bluffline, side or rear lot lines, or roads. Variance Standards. 239-
12B.(2)(a)[3] states. For variances a detailed written explanation of how the request variance meets the 
requirements for variances, and demonstrates, pursuant to §59.694 (7)(c) or 62.23 (7)(e)7, Wis. Stats., that the 
granting of a variance will not be contrary to the public interest and where, due to special conditions, a literal 
enforcement of the provisions of the ordinance will result in unnecessary hardship, so that the spirit of the 
ordinance shall be observed and substantial justice done. Economic considerations alone may not constitute a 
hardship if a reasonable use for the property exists under the conditions allowed by this chapter. Conditions 
may be imposed in the granting of variances to ensure compliance and to protect adjacent properties and the 
public interest, especially in regards to the view from the river. Relevant Case Law: STATE EX REL. ZIERVOGEL 
V. WASHINGTON COUNTY BOARD OF ADJUSTMENT, CASE NO. 02-1618 (2014), the Supreme Court reaffirmed 
the definition of the statuary term “unnecessary hardship” set forth in the Snyder case as follows: “We have 
stated that unnecessary hardship is present when “compliance with the strict letter of the restrictions 
governing area, setbacks, frontage, height, bulk or density would unreasonably prevent the owner from using 
the property for a permitted purpose or would render conformity with such restrictions unnecessary 
burdensome”. STATE OF WISCONSIN VS. WAUSHARA COUNTY BOARD OF ADJUSTMENT, CASE NO. 02-2004 
(2004), The Supreme Court stated that the Board of Adjustment should focus on the purpose of the zoning law 
at issue in determining whether an unnecessary hardship exists for the property owner seeking a variance. 
LAMAR CENTRAL OUTDOOR, INC. VS. BOARD OF ZONING APPEALS OF CITY OF MILWAUKEE, 2005 WI 117 (Wis. 
Sup. Ct. July 12, 2005), the Supreme Court held that a board of appeals may not simply grant or deny an 
application with conclusory statements that the application does or does not satisfy the statutory criteria, but 
shall express, on the record, its reasoning why an application does or does not meet the statutory criteria. 
Applicant Rationale: The property is unique because of the presence of steep slopes and the size and shape of 
the lot. A garage is a permitted use.  There is no location on the property where a structure could be 
permitted.  Conformity with the zoning ordinance is unnecessarily burdensome by preventing the construction 
of a garage. Conditions are not self-created. The variance is in the public interest and will not be detrimental 
to neighboring properties.  The construction of the garage will remove the eyesore of the need to store person 
items outdoors. Staff Analysis:  The proposed structure is 24’ x 24’.  The location of the existing residence, 
existing well, septic, and steep slopes, limit the ability to build a structure on the north, west, and east sides of 
the residence.  The only available buildable area on the property is located south of residence on the existing 
blacktopped parking pad. The proposed structure would meet all other applicable setbacks in the proposed 
location including private road setbacks. The property is bordered by residential housing to the north, south, 
and east. The proposed location of the building is not in the floodplain, shoreland, or wetland areas. The 
proposed location of the building area is flat and not a slope preservation zone.  
Recommendations: Staff recommends the Board of Adjustment review the proposal and approve or deny the 
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variance request.  The Board should state the specific facts and reasons that are the basis of the Board of 
Adjustment’s determination. If a variance is granted, the decision must be determined to be consistent with 
the established variance standards regarding unnecessary hardship, protection of the public interest, and 
presence of unique property limitations. If a variance is denied, the decision to deny shall state the Board’s 
determination as to how the application does not meet the variance standards regarding unnecessary 
hardship, protection of the public interest, and the presence of unique property limitations. 

Joseph Boles stated that he feels it is important and necessary to have a garage for a number of reasons which 
were stated in the documents that were submitted. It’s been really difficult to be out there in the winter 
without a garage and it’s getting more difficult as they get older. From his view it is very reasonable to build a 
fairly small garage, for today’s standards, in an area where they already park their cars, on a flat surface that 
was constructed when they built the house. It would not be the same base for the project, because the 
architect states it’s not sufficient to support the foundation for a garage. So that is why the plans show a 
basement under the garage that would be structurally sound to hold the garage there. They have a fair 
amount of stuff they have stored outside, under their deck, various areas around the house, and on the 
parking pad. They would like to be able to keep that out of sight in a way that is a little bit more pleasing to 
the eye and not such an eye sore. He feels it would probably make their neighbors happier in the sense they 
wouldn’t have to look at the unattractive stuff. The neighbor to the south has been very good about working 
with them on it and has said that he is in support of the project and gave them permission to be within that 
setback. Barringer asked if the garage would be built on 4 foot frost footings. Boles stated the foundation 
would be on bedrock, which would have to result in a basement under the garage and then a concrete floor. 
The footings that would have to be put in would have to go to that point. The basement would be the same 
size as the garage, 24’ x 24’. They would plan to use that for storage of outdoor water toys and things like that 
in the winter time. Barringer asked if the cars would go in the basement. Boles stated no, the cars would go up 
top. The basement would be down about the level of the house basement. The main level would be right 
about where the parking pad is now, about that level. Barringer asked for details on the septic system and 
how it came to be. Boles stated they built the house in 2004-2005 and put in a septic system. The septic tank 
itself is solid and is fine. Last fall they found out their drain field was saturated. They spent last winter with 
limited water use and conserving water use. They were able to work with Bettendorf, a soil tester, and the 
zoning office to get approval to add more to the drain field, to the west of the existing drain field, on the north 
side of the house. Barringer stated the report states it’s on your neighbor’s property. Boles stated they 
originally had an easement from their neighbor for the drain field because the lot was so small. And then they 
bought that piece from them. So they now own the property that their drain field is on which became 
fortunate because when they had to add the new drain field this summer, they had the property to do that. 
Barringer confirmed it is no longer on the neighbor’s property. Boles agreed. And before they bought it they 
did have an easement. The zoning office wouldn’t have approved the septic plan unless they had authority to 
use the property. Chairperson Wright asked where the egress point would be for the basement of the 
accessory structure. Boles stated it will go in from the west, from the river side. That is the only place that 
would be low enough to get in because the slope comes down. Chairperson Wright asked if they would be 
correct in assuming that the egress point to the basement would be towards the river. Boles confirmed. He 
stated the plans show the structure to look small. Chairperson Wright asked if we could be correct in assuming 
the 24’ x 24’ garage does not take in account the stairway that is to be added. Boles stated they have an 
existing stairway there now, but some of it would need to be moved a little bit. Boles also stated they 
submitted the pictures from the water with full leaf on conditions, that you can’t see the parking pad from the 
middle of the river. So the visually inconspicuous part is taken care of since you can’t see it from the river. He 
is fairly certain that you will not be able to see the garage from the river. Christopherson asked if the entrance 
elevation be about the same as the current parking pad. Boles states he believes so, but asked Larry Murphy 
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to assist with the question. Christopherson stated again, would the elevation change, would you be adding it 
up higher or a cut? Boles stated very little change in elevation. Christopherson stated it might have to be a 
little because of the slope to level it, but it’ll be close. Boles confirmed it’ll be close. It’ll be close because of 
the way they come down into the parking pad; it has to be pretty close for them to get into the garage. 
Murphy asked how much of a drop there is off of the pad. Boles stated eight to ten feet. Murphy stated it 
would be pretty close to flush with what is there then. Boles stated they might set the height of the 
foundation so it would fit in there pretty well is what he is hoping, as it would cost less. Christopherson stated 
he was also asking if there is a big difference and if you change the flow of the water by bringing it up or down, 
your neighbor to the south is concerned about any more extra water to deal with. Murphy stated there is a rip 
rap channel right between them, a very elaborate one. Christopherson added just so we are not bringing a lot 
of extra water that way by a change of that building and without any elevations or numbers, he couldn’t tell. 
Murphy stated there is a rip rap channel that is going to feed right into that and slow everything down. It can’t 
go anywhere near where his dwelling is. Christopherson agreed. He was a little disappointed about no 
reference marks for the existing property line, proposed corners of the building. (Side discussions between 
Christopherson and Murphy on lot line placement, and garage wall placement while looking at a map. Also 
discussion about two different maps showing two different lot lines). Christopherson pointed on a map where 
he parked and the neighbor let him know he was on the wrong property. So Christopherson asked where the 
garage was going and he said right by the wall.  Boles stated the property line is right along the parking pad, 
the south side of the parking pad. Murphy stated you can see where the parking pad is, the existing lime rock 
stone wall is right on the property. And then he proposes the footings right on the property line would be 
under the neighbor’s property so he’s going to push that two feet north. Christopherson asked, so then the 
side setback is to the south, we are right on the south property line. Where the permit is, is 16 feet on the east 
side. The application states you want 16 feet on the east side of the property line. Well what happens with 
building two feet from the property line on the south. Murphy stated that’s not correct. Boles stated it is 
close, the parking pad now, the structure, is pretty much right on the property line. Chairperson Wright asked 
if we are correct in that the staff report is possibly not correct. Because he shows that we need nine feet of 
relief. Given the 25 foot mark, and this shows we need 23 feet. Lund stated according to the documents that 
were recorded, after going to the Property Lister to verify the property lines, and what has been written and 
recorded are what is drawn with the red line. Murphy stated that is not correct. Boles stated he doesn’t own 
the back bedroom of his house then. He stated the notice does say side yard setback.  Christopherson stated 
but it says, east. Boles stated not on the notice. Lund stated where she first started was going to the other lot 
line because the south one shows on the one map that the garage is within two feet. However when she had it 
verified by the Property Lister when she read all the deeds, she said no, according to what has been recorded, 
the lot line is further away. Chairperson Wright stated, so we have to address the south side of the proposed 
accessory structure, don’t we? Because would that not be the south. And in this request we are not addressing 
the setback requirement from the property line on the south. Roy stated when we found the information with 
the Property Lister; the notice does talk about the side yard setbacks. So the Board can authorize to put this at 
the requested location. If granting this, I would recommend you note it that you are authorizing it at this 
requested location. What that is, when we have a discrepancy between surveys and what’s listed, you can 
authorize it where they are requesting and that will settle itself out. Murphy stated some of that old stuff is 
pretty ancient. He doesn’t know how they plotted that up. Barringer stated the issue here is that we would be 
permitting a structure that is right on the property line, and he if recalls, structures are supposed to be 10 feet 
from property line. He was corrected that it is 25 feet in the Riverway. Boles stated that is what they are 
seeking relief from. Peterson stated actually we are seeking relief of 128’ from the high water mark, 40’ from 
the bluffline,  9’ from the 25 foot setback. Which in reality is probably 2 feet. Chairperson Wright stated we 
were asking for a sum total of 237 feet of relief out of 325, and that would now be increased by 23. So we 
would be 260 feet of relief out of 325. Chairperson Wright asked staff looking at the second page of the garage 
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structure, it looks like in the basement there would be multiple windows facing the river. Roy stated yes. 
Chairperson Wright asked if the pad for the egress point to the basement, where is that in relationship to the 
slope preservation zone? Because if 24’ x 24’ was on the bluffline, anything that would go west... Roy stated 
that area is not a slope preservation zone. There is enough flat area. Chairperson Wright asked if it’s not slope 
preservation zone, and a 24’ x 24’ structure was zero feet to the bluffline, this would be a negative into the 
bluffline. Would that be correct? And relief from the ordinary high water mark would not be 72’ but would be 
reduced by the dimension of the pad into that basement. Roy stated the slope preservation zone would be 
looking at the current contours. Chairperson Wright asked if that went to the bluffline. Roy stated the bluffline 
is the start of a slope preservation zone. Chairperson Wright added so if the pad is west of the bluffline, the 
pad would be into the slope preservation zone. Boles asked if Chairperson Wright was talking about the 
sidewalk. Chairperson Wright stated yes, the pad, the egress point into the garage. Boles stated the architect 
drew that in, he doesn’t know that they need that though. He thinks they could just walk over there on the 
ground. He doesn’t think they would need that if that were a problem. Chairperson Wright stated then we get 
into issues of what does a doorway mean in terms of egress and going into the slope preservation zone, 
because to his understanding nothing can be done in a slope preservation zone. Roy stated that he doesn’t 
think that area is slope preservation. Because when you average areas out, with all the flat of the parking area, 
he could look again. But he looked it over to be certain it was out of the slope preservation zone. So 
construction in this proposed area does not have that slope preservation zone designation. Chairperson 
Wright asked if it would incur encroachment to the west of the bluffline. Because whether there is a pad or a 
path there, you have to go into that area in order to go back into the basement. Maybe it could be 
restructured that it goes in from the side. Boles stated that if that was a problem, they could just have that 
door on the side there. Peterson stated and then do away with the overhead door in the basement? Boles 
stated yes. That would be nice to have that because they have bigger stuff to put in there in the winter time, 
but they could get by with a side door. Chairperson Wright is trying to get an understanding of it. So if the pad 
would extend across the west side of the lower level, you are telling us that none of that would be in the slope 
preservation zone. Chairperson Wright stated he looked over the edge and it looked awfully steep. So he 
didn’t recognize where the steepness began or ended, it just looked steep. Roy stated we would have followed 
the contours to establish the slope of the bluffline (pointing at a map). Chairperson Wright asked if they were 
two foot increments. Roy stated correct. In recognizing there is a drop, but those drops get averaged out. 
Chairperson Wright verified the side down to the river. Roy pointed what slope line he took for the bluffline 
and how it meets (at a point). Chairperson Wright asked so when you say there is zero foot, you were 
measuring from this direction (a point on the map). Chairperson Wright showed the committee the map with 
two foot increments and what portion of the 24’ x 24’ garage that would be on the bluffline and what 2 foot 
increment goes out. The proposed stairwell would go out on (this) side, which would be to the east of the 
bluffline, but within 2 feet. Peterson asked wouldn’t it be to the north. Chairperson Wright stated it is away 
from the river. Peterson agreed. Chairperson Wright asked if a certain map was provided in the packet and 
asked if it showed the proposed stairway. Roy stated no, it didn’t. Chairperson Wright stated the map that the 
board received copies of did not show the stairway at the side of the structure. He reiterated for the board, so 
that the board understands this now, if you show that the bluffline is on the south, the proposed garage is 
right on the bluffline on the south side, but on two thirds of this structure, it’s not. Roy stated it’s not, it’s very 
close. Chairperson Wright stated to understand it, that we maybe can get by without putting a structure or a 
walkway or something, but that we have access to that lower level from the river side, is that permissible? 
Because obviously if you have an opening to the river side and you were trying to utilize that basement space, 
you have to be utilizing part of that river side of the structure to get in and out of there. What if any issues do 
we have regarding that. If we have a basement that has no access point, then the basement is only a 
foundation. Chairperson Wright clarified is the south property line, where it is on the survey, or in the 
description that Mrs. Lund got from the Register of Deeds. Boles asked if he could answer that. He stated no 
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question the one from the Lister is wrong. It’s not even close to that. If you look at it, that property line goes 
through the roof of his house. Murphy stated some of those jumbled up descriptions come from anywhere 
and everywhere. Boles stated but everyone has operated on that, his neighbors, they all know that that 
property line is right along the parking pad on the south. Chairperson Wright stated he understands. This 
board has been dealing with the premise that we add 16 feet of property to the south, needed 9 feet of relief. 
Only to find out that we have two feet to the south and need 23 feet of relief. Boles agreed that is correct and 
no doubt about that. Christopherson stated in regards to clearing up that south property line which totally 
makes sense and he thinks they have to rely on the Murphy line on the south, that is the line to deal with (on 
the map). Peterson added, adjacent to the pad. Chairperson Wright agreed and understood. We have to deal 
with the issue and what it is. Now there are issues of adverse possession and things like that, but I don’t think 
that is the path that he is following. Christopherson added but with that the relief that was originally to the 
east, is there any need to discuss that, wouldn’t that follow under that averaging setback from the road, 
because the house is that close,  and the next house to the south is that close. So wouldn’t the setback 
averaging throw out any need to have a variance on how close it is to the east line? Lund stated to the east 
line it meets everything. That is where this project has been the difficult portion, where is the lot line. Because 
one person says one thing, another person says another. So on the east lot line it clearly shows on the Murphy 
line to the south and we have more than 25 feet to the east lot line. It shows we have 64 feet to the 
centerline. If you are looking at (the map), yes her first indication was two feet to the south. But then she has 
to go verify deeds and she came up with a discrepancy. Chairperson Wright asked if that would be irrelevant in 
regards to the staff report because we are dealing with two setback issues: 1) of the setback from the ordinary 
high water mark and 2) setback from the bluffline that is on the west. And we were dealing with but now at a 
much more burdensome way of looking at the south property line. Which those are the three issues we are 
talking about now. Giving 23 feet of relief on the south property line, depending on issues related to egress to 
the lower level of the garage, we are dealing with 72 or less feet from the ordinary high water mark. We might 
be dealing with issues of negative so many feet regarding the bluffline. But the best case scenario we are 
talking about zero feet of relief from the bluffline, which is supposed to be 100 feet. Peterson asked if the DNR 
had any recommendation on this at all. Roy stated we received no comment. Chairperson Wright stated that is 
unfortunate.   
Chairperson Wright opened the public hearing. No public comment. Public hearing closed. 
Chairperson Wright stated the board needs to understand the issues before them. In most cases at this point 
in the meeting they have discussed it adequately and they understand the issues. In his mind there are still 
issues that need further clarification. But the request is before them because of the three variances that are 
needed, and now we have to look at the standards; Unnecessary hardship, Protection of public interest and 
Presences of unique property limitation.  Chairperson Wright asked Roy if he cares to give any further 
consultation regarding issues related to further encroachment into the ordinary high water mark setback. Or 
how we should approach this evening. Roy feels good about the 72 foot encroachment. He doesn’t think that 
would encroach any more. Our code talks about filling and grading, and where that can be done. But the 
excavation that would be needed for a permitted structure doesn’t go towards that filling and grading. We 
have a bluffline now which is established. The proposed construction is outside of the slope preservation zone. 
It provides no setback from that bluffline, but digging down, would not put it into the bluffline. In a way you 
would have a modification of the bluffline, but that would be part of the construction of a structure which 
would be a by-product of this project. Barringer asked if he was describing construction activity in the bluffline 
or slope preservation. Any construction activity that took place would have to be repaired. Roy stated if they 
dug out, we couldn’t tell them to put the slope back for the basement. Any construction we look at the visual 
inconspicuous of any structure and plantings could be required.  Now this is all up to the board to determine 
the amount of relief you want to give them. If you are concerned about that bluffline and the slope 
preservation zone are there, you could if there doesn’t need to be the basement, it just needs to be a 
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foundation. Those are things that you could condition on there. But the proposal could be permitted if these 
variances were granted. Chairperson Wright asked the issue of being visually conspicuous has a different 
meaning in winter than it does in summer because of the leafs that are on the trees. If we are going to a lower 
level then what we were figuring, are we getting underneath the understory of these trees? Roy asked if any 
vegetation need to be removed for this project. Boles stated nothing towards the river would have to be 
removed. The photos from the river that show the parking pad that you can’t even see. He doesn’t think any 
of those trees would have to be removed. Roy stated the definition of visually inconspicuous is, “difficult to 
see or not readily noticeable in summer months as viewed from at or the midline of the river.” Chairperson 
Wright stated that clarifies when you say summer months, then we will have the leaf presents. In the photo 
that was provided in the application, would you say that would be visually conspicuous? Roy stated he doesn’t 
know if his opinion matters. Chairperson Wright stated it might help some of the board members.  
Christopherson looked at the site in that corner that would be filled and there wasn’t any trees or bushes in 
that area where that structure would be. It was like a rock garden or hostas or low material. There wouldn’t be 
anything removed towards the river, if any. Chairperson Wright but since there isn’t anything there, does that 
make it more visually conspicuous. Boles stated you can’t see that part of the property. You can’t see their 
cars when they are parked on the pad, you can’t see the pad, and he’s certain that’s because of the trees 
being high there, you wouldn’t be able to see a garage structure there, from the river. Barringer stated we 
would still want to make the garage an earthone in color. Boles stated they would try to match it to the house. 
The house is a brown/copper color. Chairperson Wright stated we have talked about the issues of setbacks 
and everyone understands what we are dealing with, basically talking about 260 feet of relief, in setbacks in 
the three variances. We need to now talk about the standards and usually the hardest one is the fact of does 
unnecessary hardship exist. Keep in mind that we need justification to go along whether there is or isn’t. 
Peterson stated in the staff report under page 4 D it says, “Strict compliance with the zoning ordinance would 
leave the property owner with no reasonable use for the property”, well it’s used now, it is his parking lot. 
Chairperson Wright agreed, but added we have to remember the Ziervogel case which means our standards 
are not unnecessarily burdensome. Like you can’t ask someone to cut off their arm in order to get an 
accessory structure. But yes, obviously they are using the property. Peterson stated the 200’ plus relief from 
the three directions is a lot of relief. Chairperson Wright asked the board if not granting an accessory structure 
such as a garage in our climate is considered unnecessarily burdensome or is it a convenience. Peterson stated 
there are many cars that are parked outside all winter. Chairperson Wright stated there might be other issues 
but that’s one that comes to his mind. He asked the board to discuss the issue of hardship. Christopherson 
stated one issue that draws the question of about two feet is the lay of the land, the slope, the unique 
conditions; you can’t push the structure closer to the house, further from the lot line because of the entrance 
of the private road down. It doesn’t meet at a reasonable grade until about where it is now, you can’t change 
that. So that pushes the structure. Chairperson Wright agreed but stated doesn’t that standard have to stay 
with the presence of unique property limitations. Christopherson agreed to move it to property limitations. 
Chairperson Wright stated back to the issue of hardship, what is it other than determining the fact that a 
garage in our climate is a necessity or a convenience. Because we can’t approach it from the stand point of the 
property not being used. There is a beautiful house there that I am sure is loved by the occupants. The way he 
sees is it either a necessity or a convenience. Boles stated he focused on the law and when reading subdivision 
D on page 4, that really sets out the way he thinks it should be looked at unnecessary hardship; is that term is 
used for an area variance which is what this is, demonstrating that strict compliance with zoning ordinance 
would unreasonably prevent the owner from using the property for a permitted purpose. That is really what 
we have here because it’s an area variance. So is it unreasonable to prevent the property owner from a 
permitted purpose, which is an accessory structure. So he doesn’t think necessity versus convenience works 
into the legal definition. He knows it’s not a necessity. They have gotten by out there for 14 years, but it’s 
been tough and they haven’t liked it at all and they noticed that every structure around, new building, has a 
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garage. He guessed that if he asked the board if they had a garage at their place he thinks most of them would 
say yes. He thinks most of the people would say they have a garage. And he would say, if you lost it, would it 
be unreasonable to take that garage away from you. He knows that’s not the same situation. He is asking for 
permission to get a garage, but at the same time it just seems a reasonable use, it’s a permitted use, an 
accessory structure. But it needs the variances to get it done. He was hoping the board might look at it that 
way. Barringer stated he thinks Boles answered the issue. True enough, you can survive without a garage for 
the automobile but he doesn’t think the request is totally a matter of convenience. Chairperson Wright stated 
for the justification that you would put down for the standard of hardship so a third party can pick this 
decision up at a later date and understand it. Barringer stated for context it’s 75% a hardship that is what we 
are dealing with. Chairperson Wright asked if in this situation does 75% work. Barringer feels it does, that’s his 
personal take on it. Peterson stated he doesn’t feel it is a hardship, he thinks it is a luxury. He has three 
vehicles. One sits in a garage. There others sit in a snow bank. Chairperson Wright stated again, in this climate, 
is a garage a necessity or a convenience. He wouldn’t say it’s a luxury. Boles stated he looked at the Lemon 
issue that was brought to the board last year. It wasn’t in the St. Croix Riverway, but it was near the 
Mississippi. The board looked at that, and essentially the guy already had a three car garage and he was 
looking for a shed and it seemed to me that the justification that was used in that situation would be very 
applicable here. That was his suggest that maybe the board take a look at that and see what they think. 
Christopherson stated maybe he was the one who lead that discussion down on the Mississippi, does that 
have anything to do with what happens on the St. Croix. Chairperson Wright stated well that was not in the 
Riverway District. Christopherson stated he feels it is a hardship. He could go on and on as to why, but looking 
at the whole lot and the conditions down there of living there in the winter, it would be a hardship for not 
having a garage for your vehicle. Chairperson Wright stated for Mr. Barringer and Mr. Christopherson the 
justification is that it’s a necessity in our climate. Christopherson stated yes it would be. Chairperson Wright 
asked Mr. Peterson his contention was that it is a luxury. Peterson stated it’s a luxury, not a necessity. If you 
look at cars parked on streets in town there are huge numbers of cars that don’t have shelter. Chairperson 
Wright asked, so it’s the question of unnecessarily burdensome to not have a garage? Christopherson stated 
he is talking in this instance, location, up the hill. Chairperson Wright stated yes, we are only talking about this 
case and this instance. Chairperson Wright moved onto hardship due to unique property limitations. Peterson 
stated the property certainly has limitations. There are very few others location options for parking. 
Chairperson Wright asked what his justification would be. Peterson stated if he is going to build a garage, this 
is the only place he could put it, due to steep slopes, scenic river way, high water mark all the above. Barringer 
concurred with Peterson that it has to go as far as other consideration to slope. If he wants a garage, this is 
where it has to be. Christopherson stated he noted the slope, limitation of the grade. Chairperson Wright 
stated we can take into consideration the size of the lot and the present utilization of the lot with the home 
and with the septic system and the well. There is probably ample justification for that standard. Chairperson 
Wright moved onto public interest. Barringer stated he would consider it a benefit to public interest. You 
would have a place to put all the personal things that might end up sitting outside. Also, it adds to the 
property value all the way around. Although he did not make a visit, that is just his general opinion. 
Chairperson Wright stated issues of property value really don’t render into this. Barringer stated he thinks it 
adds public interests to the neighborhood; all those things are part of public interest. Chairperson Wright 
stated public interest effects land owners, but also users of the river way, boaters, swimmers, fisherman. 
Christopherson stated he feels it fits the existing type of housing down there; everyone has an outside shed 
down there for their house. Public Interest from looking at it from the river, he thinks it fits in even if the leafs 
are down and you can see the structure it won’t be an eye sore if it’s constructed the same color, roof type, it 
looks like it kind of matches in the style of the existing house with the lines on it. He doesn’t think it will affect 
any harm to public interest. Peterson stated he doesn’t think there is harm to public interest either. It’s not 
visible to many people. The road is not traveled very heavily. It’s not visible from the river. The neighbor 
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apparently is not concerned about it so he doesn’t think it will harm public interest. Christopherson asked if 
there ever was more than one structure on that lot, years ago. Was there storage sheds there or anything 
years ago. Boles stated just the one structure. Chairperson Wright stated he looked at the property 
management plan of the lower St. Croix National Scenic Riverway. He is just paraphrasing, “the purpose of the 
lower St. Croix National Scenic Riverway is to preserve and protect for the present and future generations. To 
accommodate a diverse range of recreational opportunities and provide an environment that allows for 
opportunities for peace and solitude. To provide an opportunity for education, study…” Page 97 of the zoning 
board handbook talks about an area variance which is the “relaxation of the deductional standards” which is 
normally very small. His interpretation that besides conservation of the river, public interest is paramount in 
the decision of the River way. And it was a joint venture between federal, state and local governments. He is 
sure there was a lot of cooperation between the feds, the state and our county to adopted chapter 239 of the 
St. Croix River zoning. It is his opinion that the request before the board is not in public interest. The need for 
three variances which require approximately 260 feet of setback relaxation in his opinion is excessive. And it 
compromises the intent of the river way zoning. At this point we have discussed the three standards. Barringer 
agrees with the assessment that the relief they are considering is quite unusual and he is real privy to the 
national scenic river way act because he is old enough to know all the arguments that went into it. It’s about 
50 years old. However, he thinks we do a really good job on the Wisconsin side of it. Go look on the Minnesota 
side and you wonder who is going to reckon with all those issues somewhere in the future. He thinks they can 
probably give themselves a little pat on the back. This is the reason we are here tonight, there wouldn’t be any 
other reason except for that act. He thinks everyone on the board realizes that. That is the reason we have 
been sitting here for an hour and a half, is that very act that is 50 years old. Chairperson Wright stated the feds 
gave each state and their legislators a lot of latitude and what they determined was what was appropriate for 
the river way. But he thinks to some degree they have to look at the cumulative impact of variances. Any one 
garage along the river is probably not a big thing in the big picture. But the cumulative effect of multiple 
variances over the years. We are fortunate to have had that act pass so that river way didn’t turn into the 
Wisconsin Dells. Some innocence has been lost with that and we do have standards in place that would 
prohibit that type of development. But what is the reason of the act, to basically conserve the river, not 
preserve it, which is a none use, conserve it is the wise use and allows people to enjoy it today and into future 
generations. He thinks that in this case, 260 feet of relief out of 325 leaves our decision open to a lot of 
review. Peterson stated after hearing the Chairperson’s comments, he has to agree with him, it will be 
harmful. We are setting precedence that could be followed over and over again with people seeking relief. A 
few feet one way or the other, but in excess of 200 feet is an awful lot of relief, so there is some harm. So he 
changed his view from not harm to he thinks there is some harm to this. Christopherson stated in regards to 
the large number of relief he thinks we shouldn’t be hung up on that big number as much as looking at the 
overall conditions in the field. The big number is driven because the house was built in that location years ago. 
And now you are adding another structure. If the house would have been built 100 feet up the hill or 
something, it wouldn’t be an issue. But the house was built here, that is why it is this large number of a relief. 
He still doesn’t have a problem with 260 feet of total relief. He doesn’t think it’s harmful to the public. He 
thinks it fits the use. It is a big number, but the location of the lot and house drives that number up. 
Chairperson Wright asked if he was saying in how you utility your property determines how it is assessed and 
fits into the ordinance. Like if you had selected a different spot on that property. Christopherson stated if you 
could have built it up higher your garage, great, but it’s limited to this area. Chairperson Wright agreed it is 
limited to what the lot is. But if someone decides to build on their east end of their property instead of the 
west end of their property, the ordinance doesn’t carry as much weight? Christopherson stated no. 
Chairperson Wright stated that fits into the limitation of the property. Does it fit into the public interest, the 
standards of public interest? Just trying to understand the justification. He thinks it plays into interest of 
limited physical characteristic of the property, it’s already being utilized. Does it fit equally into the public 
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interest aspect? Boles stated he looked at the Wild Scenic River Act and the purposes for it as well. He believes 
he and his neighbors are some of the best stewards of the river. He thinks they have really been able to do a 
lot to help take care of it and in the spirit of the Wild and Scenic River Act so it’s important to him as well. He 
looked at what was read, the preserving and maintaining exceptional scenic, cultural, natural characteristics of 
the water and related lands of the lower St. Croix River.  State statutes, 30.27 says to guarantee the protection 
of the Wild and Scenic Recreational qualities of the river for present and future generations. He understands 
the idea of setting a bad precedence, but he doesn’t think setting a precedence is one of the standards that he 
has seen anywhere. It’s something that you hear a lot of times, but he doesn’t see that in terms of the 
decision, where that necessarily sets a bad precedence. And he doesn’t see where construction of this garage 
would change any or hurt at all the protection of the Wild Scenic Recreational qualities of the River for present 
and future generations. Christopherson stated to clear up the issue for Unique Property Limitation we have 
agreed for, or have an idea for, justification because of the slope of the land for the hardship due to unique 
property limitations, we have the slope and the physical limitations of the lot. Chairperson Wright stated for 
this case that is very reasonable.  
Christopherson made a motion to approve the variances as requested in the permit with the justification of 
Unnecessary Hardship is met because it is an unreasonable, unnecessary restriction not to have a structure 
on this property. Hardships on Unique Property Limitations are met because of the slope, the size of the lot 
and it’s the only area where it can be. Public Interest is met because no harm to public interest. It fits in 
with existing use, you can’t see it from the river, it fits in with existing structures and it also will provide 
storage for unsightly yard items parked outside. Chairperson Wright stated for Unnecessary Hardship we 
need to tie it into an accessory structure. He didn’t think he heard reference specifically to a garage. 
Christopherson stated to add that to it. Chairperson Wright and Christopherson clarified so it would be 
unreasonable to not have in this climate. For Unique Property Limitations you stated the slope and the size of 
the lot, slope limitations. Public Interest it fits into the existing use of the land and fits in from the river, 
doesn’t case unsightly visual appearance. Barringer seconded. Barringer added Unnecessary Hardship is 
present, Unique Property Limitations are present and it will not harm public interest. Chairperson Wright 
reiterated it fits in with the existing use, visually inconspicuous. Christopherson added there is no harm to 
public interest. Chairperson Wright stated the justification is that it fits into existing use and it is visually 
inconspicuous. Christopherson stated you could list a number of issues such as it isn’t going to cause more 
erosion. Chairperson Wright stated we want someone at a later date that would pick this up to read through 
this and say that they are going to challenge it based on what our justifications is. Because there is a 30 day 
period where this can be appealed. The DNR is not seeing fit to think this is important enough to make 
comment on and now that we have forwarded a ruling on to them, they may or may not say anything. He just 
wants to make sure it is as ironclad as possible and if that is all that you have in your motion that is fine. 
Chairperson Wright asked staff if further justification was needed. Roy stated he thinks there was a discussion 
on each of the three, clarification and reasoning given with the motion, he thinks that fits. Peterson stated for 
the area of hardship no unnecessary hardship, the garage is needed in this climate. Unique property, the only 
place it fits on the lot due to the slope, high water mark and the size of the lot. No harm to the public. The 
existing use of the land and it’s visually inconspicuous. Christopherson wanted to add for Unnecessary 
Hardship to reference the unique location of the lot on the bottom of a very steep and narrow access point, or 
driveway that it renders unnecessary hardship not having a structure to have your vehicle in if you are leaving 
that area going up that steep hill in the winter. You want your vehicle up and running or available to get out. 
Chairperson Wright reiterated that hardship has something to do with a driveway. Christopherson stated yes, 
with access out of your driveway. It’s not like you are 20 feet off of the state highway that’s plowed 24 hours a 
day. You have to have your equipment ready and able to get out. Peterson read his notes for the Unnecessary 
Hardship to state there is no unreasonable hardship due to the need of a garage in this climatic zone and 
unique location of the lot on steep driveway. Chairperson Wright asked Peterson if he has down steep slopes 



12 
 

and lot area, he agreed. Chairperson Wright asked Peterson to reiterate what he has down for public interest. 
Peterson stated it is within the existing use of the land and it is visibly inconspicuous to the public from the 
river. Chairperson Wright stated we have addressed the three standards that need to be met in order for this 
request to go forward and be approved. Chairperson Wright asked for a hand vote. Two board members in 
favor of the motion (Christopherson and Barringer). Two members were opposed to the motion(Wright and 
Peterson). Chairperson Wright stated he understands that in the event of a tie, it is not approved. Roy stated a 
majority is needed for approval. Barringer asked if the chair only votes in the event of a tie though. 
Chairperson Wright stated not anymore. That’s the way it used to be, but since, we have had questionable 
decisions. Roy stated we established rules two or three years ago and we were told by Corporation Counsel 
that all members vote. Barringer asked if those rules are unique to this board? Roy stated no, what we found 
out was that up until those rules changed, the board of adjustment was probably the only board in the county 
that had the chairperson not voting. So it’s not a unique situation. So the motion has failed to pass. 
Chairperson Wright asked what we do when we get into issues of justification. Roy stated those who voted 
against should put down the rational for their vote. Chairperson Wright stated all three standards need to be 
met. So if there is one standard that they do not agree with, that may be the only one that they need to 
address. He stated his big thing was looking at the intent of the national scenic river way district that the State 
legislator looked at provisions that would protect the public interest and they set the provisions such as slope 
preservation zones, setback, bluffline, side yard and in this case, driveway which was not an issue. They set 
those standards in print. What we have adopted in the St. Croix Riverway zoning chapter 239. He would have 
to say that the number of variances along with the excessive setback relief required is approximately 260 feet 
compromises the intent of the river way zoning. Boles stated the tie vote bothers him a little bit. Aren’t there 
five members of the board of adjustment? Chairperson Wright stated and three is a quorum. Boles stated he 
understands. He is wondering if there are any provisions for some kind of a rehearing where you have all five, 
so you don’t have a tie vote. Roy stated he can look into it. Boles stated he understands it didn’t pass, but it 
wasn’t defeated. So maybe check with Corporate Counsel and see what he says. Roy stated we will look into it 
and see if there is something there. Chairperson Wright asked Peterson if he thinks he has the facts and 
finding. Peterson stated for Public Interest relief of 260 feet is excessive beyond the intent of the river way 
zoning. Chairperson Wright stated it is excessive and compromising intent of the river way zoning. Chairperson 
Wright stated he sympathizes with Boles in his situation and he’s sorry that it hasn’t passed, but that is the 
ruling of the board at this time. You have the right to appeal it within 30 days. Mr. Roy will look into the issue 
with Corporation Counsel regarding the number of members that should be present. This is a board of people 
from the unincorporated portions of the county and sometimes schedules don’t work with the meetings so we 
have various numbers but obviously always looking for a quorum. We did not have everyone here tonight and 
the result is that the motion fails. Is there any other business that needs to be conducted? Barringer stated 
when it comes to property lines, it is not to be taken lightly. He is also on the Trenton Township Planning 
Commission. They get into situations where land was plotted out in the 1800’s. Financial institutions do not 
want any fuzzy lines, zero, no fuzzy lines. You take care of those fuzzy lines before you get a loan, period. And 
if you have to deal with the railroad or anyone, they ignore you. His experience is that the financial institutions 
are 180 degrees from where they were before the recession or the housing bust. Don’t take property line 
issues lightly. You can do that here, but when the financial institute comes along, you are dead in the water. 
Chairperson Wright stated the title insurance company will give you an exclusion. They say it’s correct expect 
the five feet on the side.    
Boles stated he makes decisions every day that are unpopular that people don’t agree with, so he doesn’t 
want them to feel bad at all about it. You guys do the best you can, you don’t get paid a lot of money to do the 
work and you take it seriously and he appreciates the opportunity to come in and have them consider it. So 
thank you very much.  
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Future agenda items-Brad Roy: No future agenda items at this time.   
   
Motion to adjourn at 9:06pm by Peterson/ Barringer seconded. All in favor. Motion carried.  
  
Respectfully submitted by Tracie Albrightson 



BOARD OF ADJUSTMENT 

MEETING AGENDA 

Thursday, October 24, 2019– 7:00 p.m. 

County Board Room, Pierce County Courthouse, 

414 W. Main St. Ellsworth, WI 54011 

 # Action Presenter 

1 Call to order. Chair 

2 Election of officers.  Members 

3 Set next meeting date(s). Chair 

4 Approve minutes of the July 18, 2019 Board of Adjustment meeting. Chair 

5 Public hearing to consider and take action on a request for Variances 

for a detached garage in the St. Croix Riverway District, in the Rural 

Residential-12 Zoning District pursuant to Pierce County Code 

Chapters §239-9E(3)(a), 239-9E(3)(b), 239-9E(4) & 240-27D, 

property owned by Joseph & Della Boles, on property described as 

Government Lot 1 of Section 11, T27N, R20W, Town of Clifton, 

Pierce County, WI. 

Lund 

6 Future agenda items. Roy 

7 Adjourn Members 
Questions regarding this agenda may be made to the Department of Land Management at 715-273-6746. 
Upon reasonable notice, efforts will be made to accommodate the needs of individuals with disabilities requiring 

special accommodations for attendance at the meeting.  For additional information or to make a request, contact the 

Administrative Coordinator at 715-273-6851. 

A quorum of County Board supervisors may be present.                                      (10/09/2019) 
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MINUTES-Pierce County Board of Adjustment Meeting, Thursday, July 18, 2019  
Present: (Board of Adjustment Committee) Lee Wright, Barry Barringer, Walter Betzel, Ross Christopherson 
and Ken Peterson. (Staff) Brad Roy, Adam Adank & Tracie Albrightson.  

Chairperson Lee Wright called the Board of Adjustment meeting to order on Thursday, July 18, 2019 at 7:00 
pm at the Pierce County Courthouse in the County Board Room, Ellsworth, Wisconsin.  
 
Election of Officers: Chairperson Wright stated he would accept nominations for Chairperson. Walter Betzel 
nominated Lee Wright for Chairperson. No other nominees. Peterson moved to close nominations and cast a 
unanimous ballot/ Barringer seconded. All in favor. Passed.  
Chairperson Wright stated he would accept nominations for Vice-Chairperson. Barry Barringer nominated Ross 
Christopherson for Vice-Chairperson. No other nominees. Peterson moved to close nominations and cast a 
unanimous ballot/ Betzel seconded. All in favor. Passed. 
Chairperson Wright stated he would accept nominations for Secretary. Walter Betzel nominated Ken Peterson. 
No other nominees. Peterson moved to close nominations and cast a unanimous ballot/ Betzel seconded. All 
in favor. Passed.  
 
Future meeting dates are August 29, September 26 and October 24 all in 2019. 

Chairperson Wright entertained a motion to approve the minutes from the July 26, 2018 Board of Adjustment 
meeting. Betzel made a motion to approve the July 26, 2018 BOA minutes. Peterson had a question on the 
wording on bottom of page 7. “Peterson stated to the question of hardship, he finds some difficulties with 
anything.” He wishes to strike, “he finds some difficulties with anything”. Barringer seconded. All in favor. 
Motion carried. 

Chairperson Wright stated that we are here to consider and take action on a request for a conditional use 
permit for a Lift in the St. Croix Riverway District of Pierce County. 

Chairperson Wright stated the rules & role of the Board of Adjustment. 

Chairperson Wright stated the Board is present to consider and take action on a request for a conditional use 
permit for a Lift in the St. Croix Riverway District, in the Rural Residential-12 zoning district pursuant to Pierce 
County Code Chapter 239-8C(4) & 239-10M, property owned by Todd & Amy Hartman, on property described 
as Lot 1, CSM 1-131, Government Lot 2 of Section 23, T27N, R20W, Town of Clifton, Pierce County, WI. 

Adam Adank stated that the notice of public hearing and the agenda had been published in the County’s 
official newspaper. 

Public Hearing-Adam Adank: Public notice is hereby given to all persons in Pierce County, Wisconsin, that a 
public hearing will be held before the Board of Adjustment on the 18th day of July, 2019 at 7:00 p.m. in the 

PIERCE COUNTY, WISCONSIN 
DEPARTMENT OF LAND MANAGEMENT & RECORDS 
Pierce County Courthouse 
P.O. Box 647, 414 W. Main St, Ellsworth, WI 54011 
Planning Office 715-273-6746  
Zoning Office 715-273-6747  
Fax 715-273-6864 
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County Board Room, Pierce County Courthouse, Ellsworth, Wisconsin, to consider and take action on a request 
for a Conditional Use Permit pursuant to Chapter §239-8C(4) & 239-10M of the Pierce County Code, for a Lift 
on property zoned Rural Residential-12 in the St. Croix Riverway District, by Todd & Amy Hartman, owner on 
property described as Lot 1, CSM 1-131, Government Lot 2, of Section 23, T27N R20W, Town of Clifton in 
Pierce County WI. All persons interested are invited to said hearing and to be heard. 

Chairperson Wright swore in Adam Adank, Brad Roy, Amy Hartman and Harrison Swadley. 

Amy Hartman stated they bought the previously owned “Christmas Tree Farm”. They weren’t planning on 
buying that much land, but they wanted to be on the river and it was a beautiful piece of property. There is a 
five acre exception from the DNR conservation easement where they are hoping to build a home in two to 
three years. In the mean time they are hoping to be able to access the river from their property. They can 
climb down, but it’s hard, and even harder to come back up. And they certainly couldn’t get kayaks, coolers or 
towels down so they would need the lift permit. Chairperson Wright asked if it is so steep at the base that they 
will need to have a floating platform. Hartman asked to the dock? Chairperson Wright suggested that when 
you get to the river, you will probably have to have some type of dock or floating platform. Hartman stated 
that is correct. The shoreland stairs will then have a floating platform for their dock that gets hauled in and 
hooked up. Chairperson Wright stated he knows the bluff in many places continues to drop right off to be 30 
feet deep right there. Peterson asked about the size of the proposed 10’ x 20’ platforms stating those seem to 
be larger than the committee has seen in the past. Chairperson Wright asked if that was the dock portion of it 
or the trolley. Peterson reread the report from page two under lift details stating “the lower landing will be 10’ 
x 20’ with railings and the upper landing will be 10’ x 20’ with railings.” Chairperson Wright asked if the lower 
landing is an integral part of the lift or is it part of the dock. Swadley stated it is part of the lift. Both those 
landings are represented for the lift. Chairperson Wright asked Adank if that fulfills the requirements of the 
code when we are talking about landings. Adank stated they can have a landing at the top and the bottom and 
it is necessary. Chairperson Wright asked if the dimensions fit within our code. Roy stated there are no size 
limitations on a landing for a lift. For a stairway, you are limited to a size, but lifts sizes are not limited. 
Barringer asked about the outline in orange containing approximately how much land. Christopherson stated 
it is about 4.87 or so acres that are being built on. Chairperson Wright had a question on page two of the 
engineering worksheet. He asked for clarification on the 3D lift image verifying the brown color was depicting 
the ground and that they are not placing 2 by 6’s or 2 by 8’s under the lift. Swadley stated that is supposed to 
represent dirt. Chairperson Wright just wanted to make sure it wasn’t representing cedar boards horizontally 
across and clarify that it is representing the soil area. Christopherson asked Roy under page two of the report 
it states a certified plan by a registered engineer be submitted. Will we have how it will be fastened to the 
ground? It is kind of up in the air as to what the conditions are. Is that something that you work on and change 
as to what you find or if it is solid rock you have to bring in more equipment or drill or change the plan or 
what. Swadley stated they have a post pounding machine that is one unit and has two different heads. One to 
post pound and one to drill into rock. The goal is to get eight to ten feet into the ground and then stop. So if 
they find rock they will drill through it and keep going. There is no extra equipment or soils being affected. 
Christopherson was wondering how that part shakes out when it’s up in the air and if you hit something that’s 
unexpected and you have to change your fasteners. Is it between the county and Hill Hikers to agree upon? 
Roy stated we would trust that the engineer would have a plan for each scenario. Christopherson also stated 
the need to restore anything that is ripped up because you had to do something different. Roy agreed, if there 
was anything unexpected. Christopherson stated you will take it back to restoration to meet the needs if they 
do run into something. Roy stated that would be the expectation that we would be notified if there was 
something out there unexpected that created a disturbance. Chairperson Wright asked if they are required to 
put concrete pylons in. Swadley stated no, the most they would ever do is if they encounter a massive rock is 
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to drill into it. Then concrete into it with hand mixed concrete. Peterson asked if the deck is only for a landing 
and not to be used as a deck with furniture and things of that nature. Roy stated it is referred to as a landing 
and that is how it should be used. Peterson stated a deck would not be permitted. Roy agreed. Peterson wants 
to clarify that the landing is permissible but not to be used as a deck. Hartman explained her dad is in a wheel 
chair and getting him down, and the closest he can get is at the bottom of the lift and he won’t be able to get 
down to the dock. So she wanted some space where he can sit. She won’t leave a chair there, but she may sit 
down there with him. Peterson stated he didn’t want it to end up with picnic tables and such sitting on the 
deck. Chairperson Wright stated they are dealing with the issues this evening and none of us live forever and 
we set a precedence for the future if all of a sudden we have address decks with stairways but probably 
maybe a little bit of a gap in our ordinance regarding lifts. But as Mr. Roy stated, there are no dimensional 
requirements regarding a lift. Betzel asked a question about the pictures from the bottom of the landing 
looking up. It shows a couple pretty good size trees have to come out. He asked if they take them out stump 
and all or is an erosion problem going to be created by taking them out. Swadley stated only the string line on 
the left looking up is where the lift will run. And it will be three feet from there and seven inches on both 
sides. Chairperson Wright asked if it would hit (a specific) tree. Swadley stated he did not believe it would. Roy 
asked if tree removal was considered when picking the lift location. Hartman stated yes. Louie Filkins helped 
them find the spot based on the trees they could avoid and the cover that they would have for the lift and 
dock. In terms of trying to take down the least amount of trees as possible, the location they picked serves 
that purpose. When she first seen the pictures also, she thought the two lines were the actual size of the tram 
going down but they are actually just two different spots for her to choose from. So it’s not that wide and she 
won’t have to take down all the trees that it may look like in the pictures. Swadley added if you can see all the 
trees around the area of the lift on the survey, they won’t be taking all the trees out, just the ones within 
seven inches. Christopherson asked about the bottom of the landing since they are still about 30 feet above 
the river and you are approximately about 50 feet from the river, so that would require some pretty steep 
steps to get 30 feet in 50 feet. So who approves those steps or stairs? Is that with the dock and the DNR or will 
it come back to this committee? Roy stated it will come back to the committee. We will need to approve 
everything above the ordinary high water mark. The DNR will handle everything below the ordinary high water 
mark. Christopherson asked where is the high water mark. Roy stated it is going to be somewhere on that 
bluff. Christopherson stated he knows there will have to be another structure built at the bottom landing to 
the dock area. Roy stated there will be a grey area where it transitions from the committee’s jurisdiction to 
the DNR dock permit. Without a survey, we can’t say. The stairs will come back to the committee. Chairperson 
Wright asked if this is a two-step process. We are discussing the lift tonight and then we will have to deal with 
the issues of the stairway at a later time. Roy confirmed. Christopherson asked if they have looked at the dock 
area and putting the lift in the right spot to hit where the DNR will approve the dock. We’re not supposed to 
do the dock first and then the lift or the lift first and then the dock or at the same time? Hartman stated both 
her neighbors that have done this within the last ten years have put the lifts in and then the dock, including 
the same type of stairs they will have to have. Chairperson Wright asked if it was correct that they have to 
complete the lift before you can get the permit for the dock. Hartman stated she didn’t believe there was a 
requirement that the lift be completed. She stated they would like to have the lift just to get down a little 
closer. As to where it is sited, she did have an engineering company come out and look at the bluff and pick a 
spot where there is sort of rock out croppings that the stairs could follow so there is less to have to drill into 
the bluff. Chairperson Wright stated the last thing we want to do is cause any hardship over approving the lift 
and then having the dock and stairway denied. Swadley stated that is her risk. She would want the lift whether 
or not they get the dock permit. Christopherson stated the lifts proposed placement is in its best place 
because further to the south it’s quite a drop straight up and down. Swadley stated they found a straight 
slope. Looking at the survey, you can see where the lines come together. A lot of the places on this hill they 
would have had to do an automatic leveling system. This is one of the only places on the hill where they don’t 
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have to do that, and avoid a lot of the trees and disturb the least amount of ground. Chairperson Wright asked 
Adam if he sees any deficiencies that the committee should be aware of that would potentially require the 
committee to consider whether they accept or deny the request. Adank stated as far as the ordinance he feels 
they meet all the criteria that is outlined in the staff report and that is required. He hasn’t noticed anything 
that they don’t meet. 
Chairperson Wright opened the public hearing. No public comment. Public hearing closed.  
 
Staff Report-Adam Adank: The applicants recently purchased three parcels in the St. Croix Riverway and 
would like to construct a Lift for access to the river. The property is mainly wooded and was previously used as 
a Christmas tree farm. The only structures on the property at this time are two pole sheds. The applicants 
eventually plan to build a new house on the property. Currently there are no access points to the river on the 
property. This parcel is located in the Town of Clifton.  This parcel is zoned Rural Residential-12 and is within 
the St. Croix Riverway Overlay District. The purpose of the St. Croix Riverway Code is stated in Pierce County 
Code Chapter 239-1 C. as, Purpose.  The purpose of this chapter is to promote the public health, safety, and 
general welfare by: 1) Reducing the adverse effects of overcrowding and poorly planned shoreline and bluff 
area development. 2) Preventing soil erosion and pollution and contamination of surface water and 
groundwater. 3) Providing sufficient space on lots for sanitary facilities. 4) Minimizing flood damage. 5) 
Maintaining property values. 6) Preserving and maintaining the exceptional scenic, cultural, and natural 
characteristics of the water and related land of the Lower St. Croix Riverway in a manner consistent with the 
National Wild and Scenic River Act of 1972 (P.L. 92-560) and the Wisconsin Lower St. Croix River Act (§30.27, 
Wis. Stats.). The request pertains to Pierce County Code Chapter 239 St. Croix Riverway Zoning.  §239-8C.(4) 
lists Lifts as a Conditionally Permitted Use subject to the standards of 239-10. The project area has a slope of 
greater than 12%, which constitutes a Slope Preservation Zone. Pierce County Code §239-10 C. (1) states, “No 
structures, except piers, wharves, structural erosion control measures, stairways, and lifts may be placed in 
slope preservation zones”. Pierce County Code §239-9E.(3) exempts stairways and lifts from the Ordinary High 
Water Mark and Bluffline setbacks. §239-10 M. Lifts. Lifts are allowed by conditional use permit if all of the 
following standards are met: 1) The lift is required to provide pedestrian access to the river because of steep, 
rocky, unstable or wet site conditions. 2) No lift shall be designed for the transport of boats or machinery up 
or down the bluff face. 3) The car of the lift may not exceed four feet by six feet.  Cars may have handrails, but 
no canopies or roofs shall be allowed. 4) Lifts shall be located in the most visually inconspicuous portion of the 
lot.  The location of the transporting device or power source shall be visually inconspicuous. 5) All visible parts 
of the lift shall be painted or finished in earthtone, nonreflective colors and shall be visually inconspicuous. 6) 
Native vegetation plantings shall be used to form a vegetative canopy to screen the lift from the river. 7) 
Vegetation shall effectively screen lifts from the river within five years. 8) Existing vegetation may be removed 
within one foot on either side of the lift route and up to eight feet above the lift floor. 9) Only one lift may be 
permitted on a lot that abuts the river. 10) A plan shall be submitted to the Zoning Administrator and certified 
by a registered professional engineer or architect showing that the lift components are securely anchored to 
prevent them from shifting and from causing accelerated erosion. Lift details: The proposed lift will be 
approximately 150 feet in length starting at the lower, second bluff line and ending approximately 50 feet 
from the river and used to transport the property owners and guests to the river. The applicant is looking into 
options to power the lift. The applicant stated that they will likely have to run electric lines from the electrical 
box that powers the two pole barns or use a generator until the future house is built. The applicants are also 
looking into solar power. The carriage is 43”W x 67 ½”L x 42”H. The upper landing will be 10’ x 20’ with hand 
railings. A 5’ x 5’ concrete pad will be located near the upper landing for the lift motor to sit on. The lower 
landing will be 10’ x 20’ with hand railings and stairs to the ground. The landings will be constructed out of Ipe 
(Brazilian Walnut) wood or similar wood material. The system will be supported by 2” x 2” steel post footings. 
The depth of the footings will depend on the actual site conditions. The proposed lift area will have a five to 
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six foot wide corridor going down the line of travel. Vegetation over 1 foot high will need to be removed in this 
corridor. All grass and low growing weeds, etc. can remain. There will be no exposed soil which should 
eliminate the need for erosion control measures. A plan certified by a registered professional engineer has 
been submitted. Relevant definitions per Chapter §239: Slope Preservation Zone – The area riverward from 
the bluffline where the slope toward the river is 12% or more, as measured horizontally for a distance of not 
more than 50 feet or less than 25 feet. Lift – A mechanical device, either temporary or permanent, containing 
a mobile open-top car including hand or guard rails, a track upon which the open-top car moves, and a 
mechanical device to provide power to the open-top car. Use Permitted as a Conditional Use – A use whose 
nature, character or circumstance is so unique or so dependent upon specific conditions that 
predetermination of permissibility by right is not practical but which may be permitted on a case-by-case basis 
subject to the conditional use permit procedure. 239-12B(2)(f) states, Applications for a permit for stairways 
and lifts shall also include a plan showing the stairway or lift location, design, dimensions, color, construction 
materials, erosion control measures and vegetation removal and replacement.  The plan shall contain a 
certification by a registered professional engineer or architect that the stairway or lift components are 
securely anchored to prevent them from shifting and from causing erosion.  The plan shall be approved or 
modified by the Zoning Administrator and incorporated into the conditional use permit. The Town of Clifton 
recommended approval of this request on July 2, 2019 with no concerns or suggested conditions. 
Recommendations: Staff recommends the Board of Adjustment determine whether the requested Lift is 
contrary or consistent with the standards found under the purpose statement and various Riverway Code 
sections referenced in this report. If determined to be consistent with the code, staff recommends the BOA 
approve the conditional use permit for the Lift with the following conditions, and any others deemed appropriate 
by the Board: 

1.The applicant shall submit a certified plan by a registered professional engineer or architect showing that the 
lift components are securely anchored to prevent them from shifting and from causing accelerated erosion 
prior to construction. 
2. All visible parts of the lift shall be painted or finished in earthtone, nonreflective colors and shall be visually 
inconspicuous. 
3. Landings and handrails shall be constructed of unfinished wood or stone, or shall be painted or stained with 
a uniform earthtone color. 
4. Best erosion control practices shall be implemented during construction.  Any unforeseen erosion issues 
shall be addressed to the satisfaction of the county. 
5. All necessary permits and approvals shall be obtained from all other applicable agencies prior to    
construction/installation of the lift. 
If found to be contrary to the above, staff recommends the Board of Adjustment deny the request for a 
conditional use permit for the Lift. Any decision shall state the specific facts and reasons that are the bases of 
the Board of Adjustments determination.  

Peterson asked if staff is going to require any type of planting to camouflage the lift or will there be enough 
existing vegetation. Adank stated staff visited the site and even from the bottom of the landing, he feels it will 
be hard to see a lot of it. So no, staff has not asked them to do any additional plantings. Chairperson Wright 
asked the board to not have a second on a motion until they have had an opportunity to discuss the motion. 
Any motion that is made needs to have the conditions listed so they are included in the motion. As a guide, 
239-10M that addresses lifts and states what the lifts requirements are he feels should be part of the motion. 
And we should consider the recommendations of the staff. Swadley asked a question about the finish type of 
the track. It will be galvanized. Will that be okay? Chairperson Wright stated you think you would want the 
integrity of the track to be material like galvanized. Roy stated due to the gray appearance we have had that 
allowed on other lifts before. Chairperson Wright stated we want to be realistic and reasonable on the 
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proceedings. That is something we wouldn’t want to skimp on, especially if it’s anything open to deterioration. 
Christopherson stated if we cover the five points of the staff recommendations that should cover all our 
concerns. Chairperson Wright asked if it specifically addresses 239-10M. For us to allow this to go forward it 
has to meet the issues of 239-10M, right? Roy stated it does. Chairperson Wright stated so along with your 
recommendations should encompass all of the issues related to this, right? Roy stated the permit for a lift 
would essentially automatically require fulfillment of 239-10M. Chairperson Wright asked so they don’t need 
to have it be part of the motion. Roy agreed. Christopherson made a motion to approve the conditional use 
permit request for a lift including the five conditions as presented. Peterson proposed a sixth condition to 
reaffirm that the landings are never to be used as decks. Chairperson Wright asked if you could do that when 
it’s not part of the ordinance. Roy stated you can place a condition like that on there. Chairperson Wright 
stated that gets into a lot of interpretation.  Peterson stated he views a deck as something with permanent 
furniture. Certainly not something that you bring down for the day and take back up. The size of the landings 
would be a deck if someone was going to build it for that purpose and that would not be allowable. 
Chairperson Wright asked if there are any platforms that large that we are aware of with lifts. Roy stated he 
can’t recall. He knows we have approved lift landings bigger than the stairway landing requirements. But exact 
dimensions he can’t recall. Christopherson asked what size is a stair landing. Roy stated he believes they are 
40 square feet. Christopherson stated that is not very big. Peterson stated that is why he is concerned that it is 
considerably bigger. Chairperson Wright stated with our discussion that Ken has brought up with the 
additional issue of limitations as to the use of the landing, Ross, do you care to amend your motion? 
Christopherson stated no. After thinking, if the ordinance has some grey area in it and not pinning down a 
certain size, if they want 10’ x 20’, as long as the county still has some enforcement if it is reported that they 
have all sorts of things on the landings, they can address it at the time so he doesn’t feel it is a problem. 
Barringer seconded Christopherson’s motion. Four in favor.  Peterson opposed. Motion carried. 

Future agenda items-Brad Roy: No future agenda items at this time.   
   
Motion to adjourn at 7:53pm by Betzel/ Peterson seconded. All in favor. Motion carried.  
  
Respectfully submitted by Tracie Albrightson 



BOARD OF ADJUSTMENT 
 ANNUAL MEETING AGENDA 

Thursday, July 18, 2019– 7:00 p.m. 
County Board Room, Pierce County Courthouse, 

414 W. Main St. Ellsworth, WI 54011 
 # Action Presenter 
1 Call to order. Chair 
2 Election of officers.  Members 
3 Set next meeting date(s). Chair 
4 Approve minutes of the July 26, 2018 Board of Adjustment meeting. Chair 
5 Public hearing to consider and take action on a request for a 

Conditional Use Permit for a Lift in the St. Croix Riverway District, 
in the Rural Residential-12 Zoning District pursuant to Pierce 
County Code Chapter §239-8C(4) & 239-10M, property owned by 
Todd & Amy Hartman, on property described as Lot 1, CSM 1-131, 
Government Lot 2 of Section 23, T27N, R20W, Town of Clifton, 
Pierce County, WI. 

Adank 

6 Future agenda items. Roy 
7 Adjourn Members 

Questions regarding this agenda may be made to the Department of Land Management at 715-273-6746. 
Upon reasonable notice, efforts will be made to accommodate the needs of individuals with disabilities requiring 
special accommodations for attendance at the meeting.  For additional information or to make a request, contact the 
Administrative Coordinator at 715-273-6851. 
A quorum of County Board supervisors may be present.                                      (07/01/2019) 
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